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CURRENT ISSUES IN RAIL TRANSPORTATION
OF HAZARDOUS MATERIALS

Tuesday, June 13, 2006

HoOUSE OF REPRESENTATIVES, COMMITTEE ON TRANSPOR-
TATION AND INFRASTRUCTURE, SUBCOMMITTEE ON
RAILROADS, WASHINGTON, D.C.

The subcommittee met, pursuant to call, at 10:00 a.m., in room
2167, Rayburn House Office Building, Honorable Steven C.
LaTourette [Chairman of the subcommittee] presiding.

Mr. LATOURETTE. Good morning. The hearing of the Railroad
Subcommittee will come to order. Today’s hearing is on the subject
of the transportation of hazardous materials, a class of substances
ranging from nontoxic materials, such as comprised nitrogen, to
highly toxic gases, such as chlorine.

Most hazardous materials in the United States are transported
by rail and the primary reason is safety. Over the years, our Na-
tion’s rail industry has had an admirable safety record and the
railroads are constantly working to reduce the likelihood of acci-
dents. Railroad tank cars are robustly designed and have been
crash tested to minimize the possibility of an accidental release.
And most importantly, railroad employees receive extensive safety
training, which is the key to operating a safe system.

There is one other reason why shippers prefer to move hazardous
materials by rail, a reason that is little known to the general pub-
lic. Many people are surprised to learn that railroads have no
choice in the matter; they are required by law to ship any and all
hazardous materials at the request of any shipper. This is known,
of course, as the common carrier obligation.

The railroads, of course, purchase insurance to mitigate the fi-
nancial risk of carrying hazardous material, but this coverage is
both expensive and limited in availability. According to the Asso-
ciation of American Railroads, highly hazardous commodities con-
stitute only 0.3 percent of total carloads, but account for 50 percent
of the railroads’ total insurance cost. Due to the expense and lack
of available coverage, most railroads are only able to ensure a frac-
tion of their net worth. For a smaller carrier, a single hazmat acci-
dent force the company into bankruptcy.

This is why we wanted to explore new ways of handling the risk
exposure for highly hazardous commodities. Liability for accident
involving nuclear material is already limited by the Price-Anderson
Act. Perhaps a similar system should be established for hazmat.
Other alternatives might be a Federal liability compensation fund,
a national wrap-up insurance program, or perhaps even a cap.

o))
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Hazardous materials are critical to the operation of many indus-
tries, for example, the fertilizer used by our farmer contains ammo-
nia, and the plastic in your children’s toys have been made from
liquid plastic resins. These commodities are both shipped by rail.
Many water treatment plants use chlorine to purify drinking water
or decontaminate sewage. Again, chlorine moves almost exclusively
by railroad tank car.

While we must remember that the shipment and use of hazard-
ous materials is not without risk, in the past several years we have
had a number of tragic accidents where railroad employees and
local residents were injured or killed in hazmat incidents. While I
favor taking all reasonable steps to reduce the risk to the public,
I want to make it clear that I do not think that allowing munici-
palities to reroute trains is a good idea. The rail system is not as
extensive as a highway system, and diverting a train from one
urban area would just as likely send it through a number of other
urban areas. The routing of trains is best handled at the national,
not local, level.

There is no railroad beltway bypassing Washington, and the cost
of constructing such a track would be cost-prohibitive. Rerouting
over existing tracks would force shipments to travel hundreds of
additional miles through dozens of communities. In some cases,
hazmat trains would be forced to use lesser quality tracks through
more difficult terrain, and rerouting would also cause additional
congestion on a national rail system already strained to capacity.
In the end, the disruption caused by rerouting trains might force
more hazardous cargo onto our highway system, a result that is in
no one’s best interest.

I believe that as far as hazardous cargo is concerned, the best
route is the shortest route. We need to encourage railroads to work
together to ensure that hazardous commodities are shipped as di-
rectly as possible, whether over the railroad’s own tracks or those
owned by another carrier. I hope that the Association of American
Railroads will discuss this issue today in their testimony.

At today’s hearing we also want to learn what we are doing to
reduce the risk to railroad employees and people living near the
tracks, and what we need to do to prevent future tragedies. In the
end, we all benefit from keeping hazardous cargo off the road and
on a safe, efficient rail system.

And before yielding to Ms. Brown, I want to ask unanimous con-
sent to allow 30 days for members to revise and extend their re-
marks, and to permit the submission of additional statements and
Iinat%rials by witnesses and members. Without objection, so or-

ered.

It is now my pleasure to yield to our distinguished ranking mem-
ber, Ms. Brown, for any opening remarks.

Ms. BROWN. Thank you, Mr. Chairman, for holding this impor-
tant hearing. I appreciate the work that you have undertaken to
discuss in a public forum the safety of rail transportation of haz-
ardous material.

According to the Department of Transportation, rail accidents in-
volving hazardous materials are decreasing. That is the good news.
Unfortunately, the bad news is that fatalities increased in 2005.
The major injuries resulting from rail transportation of hazardous
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materials are the highest amongst all modes of transportation in
each of the last ten years.

The accidents in South Carolina, Texas, and North Carolina, and
the rail bombings in Madrid and London are a stark reminder to
this Congress that we need to do all we can to strengthen rail safe-
ty. We need to make sure that our laws and regulations are effec-
tive and that they are being enforced; that we are addressing the
right problems. Most importantly, we need to make sure our com-
munities, our first responders and our rail workers are safe.

I believe a good start would be reauthorizing the Federal Rail-
road Administration.

The NTSB has made some excellent recommendations in their
accident report, including strengthening hours of service, improving
worker training, reduce speeds in populated communities, position-
ing tanker cars to reduce vulnerability, providing advance notice to
switch operators, workers, and providing train crew with proper
emergency equipment.

I do understand the pressures being faced by the rail industry,
but I am very concerned with any discussion that would reduce the
scope of the common carrier’s obligation or limit an individual’s ac-
cess to fair compensation in an accident. The common carrier obli-
gation needs to be taken very seriously by both the railroad and
this Committee. The Federal Government gave the rail industry
the land, the resources, and the equipment to build the Nation’s
railroad, and I believe it is only fair that the railroads fulfill their
obligations to serve the public.

There is no question in my mind that the railroad, chemical com-
panies, and regulating agencies need to work together to come up
with a fair and equitable solution to this problem that protects
both the interest of the railroads and the safety of the American
public. Before I consider any solutions to this issue, I would like
to see some progress beyond just research and development of new
technologies to make rail operations safer, and I would like the
FRA and the railroad to start with the NTSB recommendation, at
the very least.

Mr. Chairman, I look forward to hearing from our distinguished
panelists.

Also, Mr. Chairman, I ask unanimous consent for Congress-
woman Norton to sit and ask questions.

Mr. LATOURETTE. Without objection.

Ms. BROWN. Thank you.

Mr. LATOURETTE. I thank the gentlelady.

Mr. Simmons?

Mr. SiMMONS. Thank you, Mr. Chairman, for holding this impor-
tant hearing.

As you know, I serve on the Homeland Security Committee, and
one of the important issues for that committee is to study rail safe-
ty. Our particular focus is rail safety from the standpoint of a ter-
rorist attack, but we all know that there are broader safety issues
involving freight rail, and I think it is important that we have this
opportunity to hear witnesses and to question them on those broad-
er issuers.

So I thank you and the Ranking Member for having this hearing,
and I yield back.
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Mr. LATOURETTE. I thank you, Mr. Simmons.

Mr. DeFazio?

Mr. DEFAzI10. I will pass, thank you, Mr. Chairman.

Mr. LATOURETTE. Mr. Boswell?

Mr. BosweLL. Nothing at this time, Mr. Chairman.

Mr. LATOURETTE. Mr. Barrow.

Mr. BARROW. Thank you, Mr. Chairman. The most meaningful
thing, the most meaningful statement I can make that is going to
come in the testimony of my friend and witness, Mr. Steven Bell,
who is battalion chief of the hazmat crew that actually responded
to the incident in Graniteville, South Carolina. So the sooner I shut
up, the sooner he can heard. So I am going to yield back the bal-
ance of my time so we can get to him sooner, rather than later.

Mr. LATOURETTE. I thank the gentleman.

Mr. Osborne, any opening remarks?

Mr. OSBORNE. No, thank you, Mr. Chairman.

Mr. LATOURETTE. Ms. Norton.

Ms. NORTON. Thank you very much, Mr. Chairman. I appreciate
the opportunity to sit in, as a very special situation has arisen in-
volving precisely the issues that are under investigation here, and
I want to thank you, Mr. Chairman.

This is the first hearing I know in this Congress that has looked
closely at what is really a remarkably changed situation, unfair to
all concerned; certainly to the common carriers, who have to take
everything that is presented to them, and to those who live in the
many neighborhoods throughout the Country through which these
railroads go. And make no mistake about it, there is no major me-
tropolis in the United States that does not have hazmat going
through it every day, and that is because that is the way we live.

These materials start out as toxic. They are often used to make
quite benign goods that we all need and use. So this hearing is a
real public service, but it is about a very controversial issue. Just
two and a half blocks from here is where some hazmat travels, we
believe on a daily basis, although that information has really not
been available to us.

A scientific study has been done about the effects of an explosion
within this region. It is truly frightening to have that presentation
made to me and to others in this region, where toxic fumes could
go for as much as 20 miles and, depending upon the nature of the
substance, could have either consequences of death within an hour
to making people very sick and taking longer to die.

Remember, we are talking about a mixture of many different
kinds of substances throughout the United States: chlorine, ammo-
nia, hyperchloric and sulfuric acid, and substances that none of us
can pronounce because they are being invented every day. What we
do know is that, because of our science, we are able to invent in-
creasingly functional but often increasingly benign substances as
well.

Now, I also am a member of the Homeland Security Committee.
You would think that that is where today’s hearing would be held.
The issues we are describing are more likely to occur where they
have already occurred—in South Carolina, in North Dakota—
through an accident. It is the same thing. Increasingly toxic mate-
rials, no guidance to the railroads, no guidance to communities as
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how to handle this situation. Remember, when you put terrorist
threats and risks on top of the accident risk, you really do have,
if you will forgive me, a volatile situation.

I think what we have got to do is find a situation that is fair to
all. To show you how pathetic this can be, Mr. Chairman, a city
council passes a law to forbid these trains from going through the
District of Columbia. Well, the fact is they go through Maryland
and Virginia as well. And, you know, immediately you see an inter-
state commerce problem, a problem begging for Federal interven-
tion.

The judge, however, asks to see this study. The judge, when he
sees the study, initially refuses to issue an injunction, despite the
interstate commerce implications. And there the suits stood for a
very long time, until the Administration intervened, Mr. Chairman,
to preempt the D.C. law, the Federal Motor Carrier Safety Admin-
istration.

Now, listen to this. They preempted the city council. That is the
easy part. This hearing is about the Federal responsibility to come
forward with a solution that is fair to all concerned. And let us be
clear, we are talking about millions of Americans who live close to
where these substances go.

The judge tried to broker a settlement because he saw in cam-
era—that is to say, he saw off the record—what the possibilities
could be, and he was so frightened, he was not going to take it on
himself to issue an injunction. If that doesn’t tell us we have a
problem before this Committee, yes, and it is a difficult problem.

The problem that D.C. confronted was something that also was
not a solution. They simply wanted the trains rerouted. Well, Mr.
Chairman, you know what? The tracks are where they are. So the
notion of just picking up the trains and saying you don’t go there
anymore 18 not a solution to this problem. It may be that we are
talking about the Nation’s capital and you are talking about all our
monument and communities of three million people you may want
to do some rerouting. And CSX, the railroad involved, has said that
it has done some rerouting. We are not sure because no one has
that information.

But the fact is that is not the solution for the Country. Solution
of the issues that are before this Committee in part, is there any-
thing we can do without so regulating a common carrier that they
can’t carry anymore, in which case we have a problem with every-
body else? And there is the notion of what it is that communities
can do, given the fact that the tracks were laid decades ago to pro-
tect themselves, and the kind of guidance that should be offered.

So, Mr. Chairman, I hope that our Subcommittee, working with
the Homeland Security Committee, will come forward with some-
thing that will instill the confidence of the American people that
we are doing something about this. I want you to know that once
the city council brought its suits, then we had people all over the
United States writing to us saying can we do something similar.
We cannot leave this to individual jurisdictions.

First of all, they rightly have no jurisdiction. And if they don’t,
then the question is who. You are looking at who: us. And then the
fact that it is a hard issue, because we have got keep things going
and we have got to protect neighborhoods, is no excuse for not
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working with the industry and working with the communities to
come forward with a solution.

I thank you very much, Mr. Chairman.

Mr. LATOURETTE. I thank the gentlelady very much.

And I am advised Mr. Cummings doesn’t have any opening re-
marks.

Mr. Sodrel, is there anything you want to say?

Mr. SoDREL. No, I don’t have any opening statement. Thank you,
Mr. Chairman.

Mr. LATOURETTE. I thank you very much.

Our first witness this morning is our distinguished colleague
from North Dakota, Congressman Pomeroy.

Congressman, we thank you for coming very much. We assume
you are going to talk to us about your experience up in Minot,
North Dakota. Thank you for your busy schedule, and we look for-
ward to hearing from you.

TESTIMONY OF HON. EARL POMEROY, AN AT LARGE REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NORTH
DAKOTA

Mr. PoMEROY. Thank you, Mr. Chairman. I will be brief. I know
that this Committee is wrestling, as you indicated in your opening
statement, with the national need to transport hazardous material
and the inevitability of rail playing a big role in the transportation
of hazardous materials.

A facet of this question, of course, is the recourse available to in-
dividuals that are harmed as a result of a railroad’s negligence in
the transporting of those materials. And I certainly don’t want that
important aspect of this public policy issue to be lost. That is why
I believe the incident in Minot is something you need to consider,
and the clear status of the law relative to those victims is also
something you need to consider in your deliberations. I so appre-
ciate your allowing me to visit with you briefly this morning.

In the dead of winter, in the dead of night, a rail car derailed
just outside of Minot, North Dakota—a city of about 40,000. When
I say dead of winter, it was late January and the temperature was
well below zero. It was about 2:00 o’clock in the morning. People
were buttoned up in their homes and that was a huge blessing, be-
cause the derailment caused the rupture of seven tank cars of an-
hydrous ammonia, and a vast poisonous cloud—a thick fog moved
over a residential area and ultimately over the city itself before dis-
sipating.

Unfortunately, it hung in the low spots longer, and in these resi-
dential areas there was enormous confusion. The train derailment,
in rupturing these cars, actually caused one of them to fly more
than 1,000 feet through the air and tore off the front end of a bed-
room. If the couple in that bedroom had gotten up to look at the
window when they heard this enormous crash, they would have
been killed. Fortunately, they stayed in their bed. But we did lose
a life. An individual trying to get out of there, not being able to
see anything, got out of his vehicle and was overcome by this poi-
sonous cloud.

Many individuals who went outside after the derailment will suf-
fer permanent physical scarring, let alone the psychological horror.
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It also took down the electrical lines. They were totally without
lights. And under the present system of emergency broadcast, as
they turned on the radio to find out what in the world was going
on, they got soft rock, classic rock, all night talk shows, and no in-
formation in terms of the deadly event that was unfolding in their
very neighborhood.

In 2002, the National Transportation Safety Board released an
investigative report into the incident and found nearly 2,000 de-
fects along the Canadian Pacific rail line in North Dakota. Now, in
the ensuing litigation there was a very important ruling, a stun-
ning ruling that came down just in March of this year. A Federal
District Court judge in North Dakota dismissed the claims of sev-
eral victims of the Minot derailment. He found that under the Fed-
eral Railroad Safety Act, which contained a clause stating States
can only enforce an additional or more stringent law under limited
circumstances, that State tort actions were similarly barred and
that, therefore, these people had no recourse under State law.

The judge ultimately ruled—and this is against 30 years of judi-
cial precedence, precedence including rail crossing litigation that
each of us would have had in our districts—that this portion of the
Federal Rail Safety Act preempted all State tort claims. With this
ruling and the absence of remedies in the Federal Railroad Safety
Act, the Minot derailment victims were left without any remedy for
their injuries.

Litigation continues on this case, but if the judge’s ruling is per-
mitted to stand, these individuals will have no recourse for their
injuries.

What is presented before you, seems to me, are three options:
one, no recourse for innocent individuals harmed by virtue of the
negligent transportation of hazardous materials by railroad. I think
we would all agree that is unacceptable. People ought to have re-
course for damages due to a negligent act.

The other two options are you can either leave the responsibility
with the railroads and allow them to price in the cost of insurance
and the cost of these recoveries into what they charge for trans-
porting these hazardous products, or you can embark on some new
program that puts Federal taxpayers on the hook for compensating
innocent victims.

Innocent victims harmed; railroads price the cost of covering the
cost of that compensation or taxpayers take it over. Those are your
choices. I believe this responsibility is most appropriately borne by
the rail industry. But I know that in your deliberations you will
work this through.

What I hope you will remember is that innocent people can get
hurt or killed due to not just the hazardous material, but the neg-
ligent transport of that material, as the National Transportation
Board found relative to Canadian Pacific in Minot, North Dakota.
What do we do for those victims? I believe that we need to clarify
the status of things in light of this Federal district court in North
Dakota, and I wish this Committee its very best in its delibera-
tions.

I would be happy to take any questions, Mr. Chairman.

Mr. LATOURETTE. Well, thank you very much, Mr. Pomeroy.
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Does anyone have any questions of the Congressman before he
goes with our thanks? The gentlelady from Florida.

Ms. BROWN. Thank you.

I appreciate all the work that you have done on behalf of the peo-
ple in North Dakota in the Minot accident. I agree with you, I don’t
believe that Congress ever intended for the Federal Railroad Safety
Act to prevent individual injuries in accidents from receiving just
compensation for their injuries. It is my hope that Congress can
ratify this situation. And given your background before you came
to Congress, what do you think about some kind of national insur-
ance for this kind of situation and some of the other problems we
have experienced with the

Mr. PoMEROY. I thank the Ranking Member for her point. It
seems incredible after all these literally decades of litigation
against railroads, we have all had rail crossing cases in our dis-
tricts, that suddenly a judge would say, no, railroads are not re-
sponsible. Unique to industries operating in this Country, railroads
are not responsible for their negligent acts. That is an untenable
result and we have got to do something about that.

My own thought is that rail companies, like any other company,
ought to have the incentive to avoid negligent acts that civil liabil-
ity produces. If you do something wrong and you harm somebody,
you are going to have to pay for it, so you try to run your oper-
ations as safely as you possibly can. I think that is a healthy ten-
sion to leave through this liability on the rail industry.

Now, at the same time, a rail CEO probably doesn’t want to risk
the company’s exposure for that, so you want to get insurance. If
the insurance marketplace, Congresswoman Brown, has not pro-
vided sufficient capacity so that they can reasonably cover this
risk, maybe some type of Federal reinsurance layer ought to be es-
tablished. I think we ought to charge for it. I think these are costs
that ought to be borne by the industry and priced into what they
charge for carrying hazardous product. That is an expensive ship-
ping rate, and it ought to include all the risks involved.

In other words, I think that that might be one solution to this
problem.

Mr. LATOURETTE. Well, Congressman, thank you very much for
being with us this morning.

Mr. POMEROY. Thank you. Thank you, Mr. Chairman.

Mr. LATOURETTE. Mr. Barrow.

Mr. BARROW. This round of questioning has prompted a question
because I too am open to and sympathetic to the idea of spreading
the risk as far and wide as we can, but I think it is important to
recognize that good insurance takes those risks that can’t be avoid-
ed and spreads that as far and wide as possible. The question then
becomes how can we minimize the risk and what sort of insurance
plan is most calculated to actually reduce the risk.

I consider the taxpayer, the class of taxpayers who would sub-
sidize a Federal insurance scheme and the class of consumers who
would end up subsidizing it ultimately under a scheme that puts
responsibility on the railroads to answer for the full cost of damage
done as a result of negligent handling of hazmat as being largely
overlapping. These are like Zen diagrams in which the two groups
largely overlap. There is not a complete coextensive overlapping,
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but there is a significant extent to which the taxpayers and the
consumers, the folks who consume stuff that moves over rail, are
largely the same group.

So you could argue from one point of view that the cost is largely
the same and it is easier to manage from the taxpayer. My concern
is where is the incentive to minimize the risk if the taxpayers, rep-
resented by a board of directors that sits here in Congress, is the
group that is underwriting this and managing, where is the incen-
tive to minimize the risk? If you have got stockholders for railroad
companies assuming the risk and managing this in the private sec-
tor, you might have an incentive to minimize the risk.

And, Mr. Hamberger, when you get a chance to testify, I hope
the folks will address this issue, because I think the pocket we are
reaching into ultimately is the same, but the management of the
risk problem and the incentive to increase profits by minimizing
these risks as much as possible rests more effectively with the pri-
vate sector than with the public sector.

So I just want you all to be aware that is my concern. I think
the consumer and the taxpayer are largely the same folks. But who
is going to be managing the problem of minimizing the risk, be-
cause that is where I think we all want to get? We want to have
the fewest number of these incidents as possible.

Earl, I don’t know if you can address that, but that is an area
of concern that I wanted to put on the table after hearing the testi-
mony.

Mr. PoMEROY. I will be very brief, but I agree with that analysis.
I don’t think we want, on the one hand, to expose rail companies
to bankruptcy every time they run an anhydrous ammonia car
down the rail. On the other hand, I don’t think you want to make
this industry unique to other industries and say they are not re-
sponsible for their actions. Anybody needs to be responsible for
their negligent actions. They need to have some skin in the game
in the recovery business.

Mr. BARROW. Along those lines, in the health insurance industry
we have the idea of co-share and co-pay, a sharing of responsibility,
something like that, a blended area of responsibility. Just a
thought to consider.

Mr. LATOURETTE. Well, again, Congressman, I thank you for
coming.

I would tell you, Mr. Barrow, that I think that that is the first
time that the phrase “Zen diagrams” has been put into the record
of the Railroad Subcommittee. I appreciate that.

[Laughter.]

Mr. LATOURETTE. You go with our thanks.

On our second panel this morning, we are pleased to welcome
back the Honorable Joseph Boardman, who, of course, is the Ad-
ministrator of the Federal Railroad Administration; and Mr. Robert
Chipkevich, who is the Director of the National Transportation
Safety Board, Office of Railroad, Pipeline, and Hazardous Materials
Investigations.

As soon as everybody gets situated. Gentlemen, thank you very
much for coming. We look forward to hearing from you.

Mr. Boardman, you are up.
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TESTIMONY OF THE HONORABLE JOSEPH BOARDMAN, AD-
MINISTRATOR, FEDERAL RAILROAD ADMINISTRATION; ROB-
ERT CHIPKEVICH, DIRECTOR, NATIONAL TRANSPORTATION
SAFETY BOARD, OFFICE OF RAILROAD, PIPELINE, AND HAZ-
ARDOUS MATERIALS INVESTIGATIONS

Mr. BoARDMAN. Thank you, Mr. Chairman, Ranking Member
Brown. I think I had the shortest oral testimony in history last
time. This one is going to be just a little bit longer, so if you will
bear with me. I appreciate being here today representing the Sec-
retary of Transportation and the FRA.

I think you pointed out in your opening statement some of the
history of the Federal regulations on hazmat transportation with
the Hazardous Materials Act. I would like to talk about this in
terms of a design, construction, and maintenance of railroad tank
cars that has been regulated for much, much longer than many
people understand. As a matter of fact, it was in 1865 that the rail-
roads began to really operate tank cars, and they actually regu-
lated this for over 100 years.

In 1903, the master car builders at that time published the first
standards, and for chlorine tank cars it was three-quarters of an
inch of carbon steel surrounded by 4 inches of cork insulation and
an eighth inch metal jacket. In 1927, the ICC adopted those stand-
ards as Federal regulations, and they have progressed into our
present day requirements.

The NTSB has recognized that three major improvements alone
have reduced punctures, fires, catastrophic ruptures to tank cars,
that is, shelf couplers, both bottom and top couplers; head shields
on the front and rear tanks; and thermal protection of the tanks.
Those improvements have really come about with the efforts of
PHMSA, my sister agency, the FRA, and the industry working to-
gether to improve tank car safety in a long period of time.

But work to improve tank car survivability has not stopped. Skid
protection for protruding bottom outlets, part of the list of addi-
tional requirements that have taken 10 years to phase in will be
complete on July 1st of 2006. And research resulting from accidents
such as Minot or Graniteville and the SAFETEA-LU Section 9005
have all provided a continuing focus on the conditions of affecting
survivability and integrity of tank cars in an accident.

However, the FRA’s primary mission—and I also believe the in-
dustry’s primary interest—is in preventing accidents. We know the
causes for most accidents, and over 70 percent of them come from
just two categories. Human factors account for 37 percent of all ac-
cidents. Failure to clear the track, failure to clear a shoving move,
and failure to properly align a switch are primary factors relating
to accidents. The FRA will publish a proposed rule on these factors
this fall.

But regulation is only one of the ways we try to prevent acci-
dents. Education is another. And we will publish a final report on
research that will help all railroads improve crew scheduling in Au-
gust of this year. These are both part of the Secretary’s National
Rail Safety Action Plan announced last May. Other elements, like
the National Inspection Program, direct safety inspectors to where
problems are likely to arise, and all disciplines now are subject to
this new plan.
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Track failure accounts for 34 percent of all accidents. Broken
rail, joint bars, and wide gage are the leading causes of track fail-
ure. Research is a key element of accident prevention. Vehicle-
mounted imaging technology to analyze rail joint bars to identify
and detect cracks has done so well that railroads are becoming be-
lievers very quickly and adopting the technology for their high-rail-
ers. The FRA will deploy two additional automated track inspection
vehicles that will be able to analyze, when combined with the one
we already have on the rails, 100,000 miles of track per year.

The FRA is also working with BMSF on remotely monitoring
switch positions in dark territory, and expect to issue a report this
fall. We will also begin a close call pilot project with the UP in
North Platte, Nebraska on July 1st, where what should have been
an accident, but was not, will be reported as part of our ongoing
research.

Railroad obligations to carry hazmat, routing requirements for
those shipments, preemption and liability exposures are important
issues and deserve serious discussion. Those serious discussions
are already being held not just here, but at the AAR, both at their
Tank Car Committee and their other meetings, the American
Chemistry Council and tank car builders, and the FRA’s RSAC
Committee and their working groups, and others.

The FRA wishes to complete the tank car research that it has
committed to prior to making major changes in the industry stand-
ard that the AAR Tank Car Committee is contemplating. The FRA
has accelerated its research by one year, adding additional re-
sources to our plan to be done by research now in 2007, rather
than in 2008. We have also taken statements in a two-day informa-
tion gathering here in D.C. on May 31st and on June 1st with over
20 speakers from the industry. We did this in conjunction with
PHMSA and will open a docket on the issue of the tank car con-
struction.

I have been the administrator for a little over a year now, and
I can tell you that both the Department, led by the Secretary, and
the agency, filled with dedicated rail knowledgeable staff, keep all
elements of safety firmly in mind, with prevention being the pri-
mary mission and mitigation or survivability of an accident the
highest priority if the worst happens. Most railroads today are
striving for a safety culture in each of their work environments.
From the cab of the locomotive to the switching yard, working with
all interested parties, from management to union to customer to
consignee, safety can be and is being improved.

Freight scope is the newest reporting pilot that will provide bet-
ter information to communities and those who need to know where
hazmat shippers are. Working with the TSA, the FRA short lines
and Class I railroads are making major improvements in near real-
time reporting. I believe that working together will make railroads
safer and do it in a way that allows economic benefits to be bal-
anced.

Thank you for your accommodation of my overrunning time.

Mr. LATOURETTE. Well, thank you very much, Administrator
Boardman. Just for purposes of the record, would you be kind
enough to introduce Mr. McGuire, who you brought with you?
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Mr. BOARDMAN. Mr. McGuire is with the PHMSA organization
and is here as an expert if needed.

Mr. LATOURETTE. Thank you very much.

Mr. Chipkevich, welcome to you, and we look forward to hearing
from you.

Mr. CHIPKEVICH. Thank you. Chairman LaTourette, Ranking
Member Brown, and members of the Subcommittee, thank you for
the opportunity to discuss issues on the transportation of hazard-
ous materials by rail.

Following catastrophic accidents in the 1970’s, safety mandates
such as shelf couplers, head shields, and thermal protection have
improved the performance of tank cars and accidents. Despite these
improvements recent accidents have raised new concerns about the
transportation of hazardous materials in tank cars.

The derailment of a Canadian Pacific train near Minot, North
Dakota in 2002 resulted in a catastrophic failure of five tank cars.
Each tank car held about 30,000 gallons of anhydrous ammonia, a
poisonous liquified gas. The accident resulted in a toxic plume ap-
proximately 300 feet thick and 5 miles long. An estimated 11,600
residents of Minot were affected. One resident was fatally injured
and 322 sustained minor injuries.

In 2004, a Union Pacific train struck a BNSF train as the BNSF
train entered a siding near Macdona, Texas. As a result of the colli-
sion, a tank car filled with chlorine was punctured. Three persons
died as a result of chlorine gas inhalation.

In 2005, a Norfolk Southern train encountered an improperly
aligned switch in Graniteville, South Carolina. The train was di-
verted onto the siding, where it struck a parked train head-on. A
tank car filled with chlorine was punctured, and 9 people died as
a relsult of chlorine gas inhalation and 75 were admitted to hos-
pitals.

As a result of the Minot investigation, the Safety Board con-
cluded that the low fracture toughness of steels used in the tank
shells that catastrophically ruptured contributed to their complete
fracture and separation. The Board recommended that the Federal
Railroad Administration conduct a comprehensive analysis to de-
termine the impact resistance of the steels in the shells of pressure
tank cars constructed before 1989; based on the analysis, rank the
pre—1989 pressure tank cars according to risk and implement
measures to eliminate or mitigate those risks; to validate the pre-
dictive model being developed to quantify the dynamic forces acting
on railroad tank cars under accident conditions; and develop and
implement fracture toughness standards for steels and other mate-
rials of construction for pressure tank cars used to transport
liquified compressed gases.

We believe that the development of the predictive model and im-
plementation of fracture toughness standards go hand in hand and
will lead to tank car designs that can provide improved structural
integrity and puncture resistance.

In Graniteville, the steel in the tank shell of the punctured chlo-
rine car had a fracture toughness that was significantly greater
than the fracture toughness of the tank cars in Minot. Because of
the improved properties of the steel and increased wall thickness,
the Graniteville tank car was among the strongest tank cars cur-
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rently in service. However, the Board concluded that, as shown in
the Graniteville accident, even the stronger tank cars in service
can be punctured in accidents that involve trains operating at mod-
erate speeds.

Modeling accident forces and applying fracture toughness stand-
ards will improve the crash worthiness of tank cars. However, be-
cause of the time that it will take to design and construct improved
tank cars, the most expedient and effective means to reduce public
risk from the release of poisonous gases in accidents is for railroads
to implement operational measures that will minimize the vulner-
ability of tank cars transporting these products.

The Board recommended that the FRA require railroads to im-
plement operating measures such as positioning tank cars toward
the rear of the trains and reducing speeds through populated areas
to minimize impact forces from accidents.

The tank car failures I have discussed are the consequences of
train derailments and train-to-train collisions. Reducing train
derailments and collisions can also reduce the risk of catastrophic
tank car failures.

Human performance failures have resulted in numerous colli-
sions that could have been prevented with a safety redundant sys-
tem such as positive train control. A recommendation to require
positive train control systems has been on the Safety Board’s list
of most wanted transportation improvements since 1990. Inad-
equate track maintenance and inspections have been causal to sev-
eral serious accidents, including Minot. Greater attention to track
inspections and maintenance by the railroads and the FRA can
help reduce derailments and tank car failures.

Mr. Chairman, this completes my statement. I would be happy
to respond to questions at the appropriate time.

Mr. LATOURETTE. Mr. Chipkevich, thank you very much for com-
ing and thank you for your testimony.

Administrator Boardman, I want to start with you. The members
of the Subcommittee have had the opportunity, twice in the last
couple years, to travel out to your testing facility in Pueblo, Colo-
rado. It was recently—and for those who haven’t been out there,
they basically permanent train derailments for the purpose of
hazmat training and other training, and there was a group from
[{lnion Pacific I think was training when I happened to be out
there.

I have been advised, though, that the facility in Pueblo has the
capacity to double or triple what the current amount of training
that currently goes on. Are you aware that you have additional ca-
pacity, that there is additional capacity?

Mr. BOARDMAN. I know that in some of the discussions, Mr.
Chairman, that we believe that we could use more training. We
have some, for example, other facilities that are beginning to train
now too, so, yes.

Mr. LATOURETTE. OK. I guess my question is why—has there
been any dialogue between DOT and FRA with the Department of
Homeland Security, and do you know why they wouldn’t be inter-
ested in using—the figure that I was told was that there could be
three times as many training sessions out of Pueblo as currently
exists, there is enough capacity for that. Are there discussions
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going on with the Department of Homeland Security to get more
first responders trained in that type of setting?

Mr. BOARDMAN. Well, I think the Department of Homeland Secu-
rity is using a training facility in Texas right now. Certainly, they
could. And I haven’t had any direct discussions with them, but I
can have. They could have use of especially train or locomotive rail-
road facilities if they come to Pueblo, and I will take that up with
the TSA deputy.

Mr. LATOURETTE. OK. I would appreciate that. Secondly, when
Congressman Pomeroy was talking, I think he was focusing on—
I guess it is the 8th Circuit, kind of a strange decision that indi-
cated in the Minot hazmat release case, the decision held that the
Federal Railroad Safety Act preempts State tort law and precludes
recovery by an injured party for any alleged negligence in the acci-
dent. It came as a surprise to me, and I think it also came as a
surprise to the railroads. I am not going to speak for the rail-
roads—in that they assume that section 201.06, on the preemption
of order and regulation, referred to regulatory requirements, not
tort law.

My question is was the FRA consulted, either on a referral basis
or did the district courts ever reach out to the FRA for the purpose
o}fl ﬁ1‘>ing an amicus brief just to collect the Administration’s view on
that?

Mr. BOARDMAN. We are considering being able to do something
like that. We have not been a party to this particular lawsuit. And
I do have some expectation—it is also being reviewed now—that
there might be a different decision.

Mr. LATOURETTE. OK. In my opening remarks I talked about the
fact that I don’t think rerouting, the city sort of up and doing this
not-in-my-backyard business is a good idea. But I do think that the
FRA has the authority—and I think you have already exercised it
under section 333—to promote a conference among the rail carriers
to, while shielding them from any antitrust violations, to discuss
more direct routing of trains, so that if you had a tank car filled
with chlorine that was leaving Louisiana, that it wouldn’t have to
go to Detroit before it came back down to Cincinnati, it could just
be more direct. So I appreciate that kind of effort.

Is it your understanding that the Department of Transportation
has any coercive ability, and that is, when you listen to Mr.
Chipkevich’s testimony, he didn’t say the best tank car, but I un-
derstood him to say that the one in Graniteville was a pretty good
tank car based upon today’s standards, and any tank car, even
with that kind of technology, in a, I think he said, a moderate
speed collision, we can have difficulty.

Is it your understanding that the FRA or the DOT has the ability
to coerce or mandate that less volatile alternatives be shipped than
are actually—for instance, if a conclusion is reached that we can’t
safely ship a certain substance without the danger of release in a
moderate collision accident, do you think that the FRA has the
ability to preclude the shipment on some lines of exceptionally haz-
ardous materials?

Mr. BOARDMAN. I believe that a large part of that body of ability
rests with the STB, rather than with the FRA. And certainly there
is an interest on everybody’s part in reducing the risks. And I know
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in some cases, in terms of the kinds of things that have happened
with railroads, that they would just as soon not carry some of this
material, but they do have a safety record. In fact, Mr. Chairman,
if you look ever the last ten years, while every life is absolutely
precious, we have lost 14 of them to releases in the railroad indus-
try and over 100 in highway-related hazmat releases, and I think
that that alone demonstrates the safety of the rail side.

Mr. LATOURETTE. Thank you.

Mr. Chipkevich, just one question for you. I was visited by the
family of the engineer who lost his life in the Graniteville accident,
and they made the observation or had the opinion that if the train
had been outfitted with breathing equipment, their son may have
survived. Did the NTSB make any recommendations or observa-
tions relative to train crews being given gas masks or other escape
hoods for these types of collisions?

Mr. CHIPKEVICH. Yes, sir. The Safety Board also found that the
engineer had survived the dynamics of the crash and had ulti-
mately died from inhalation of chlorine, and we have made a rec-
ommendation to the FRA to look at providing a requirement to pro-
vide protection for crew members to be able to escape that type of
situation.

Mr. LATOURETTE. OK. Thank you very much.

Ms. Brown?

Ms. BROWN. Mr. Boardman, I want to follow up on that question.
The NTSB has recommended that railroads provide emergency es-
cape breathing apparatus for all crewmen on freight trains carry-
ing hazardous materials. What is FRA’s response to this rec-
ommendation?

Mr. BOARDMAN. It is a recommendation that we certainly are
looking at in terms of what are the elements of this. I would like
to take you back for a minute, if you would, to my younger days
as a transit manager in Binghamton, New York, when there was
a derailment and a release many years ago, when I was not in-
volved with the FRA or the railroads. My job at the time was to
evacuate the community and the senior citizen centers and some of
the facilities, and you had to tell your drivers to go down into the
location where this release occurred, and we did that.

There was a delay on the part of decision-makers about when
they were going to release the senior citizens from the home. And
I know one of the things that we had in discussion with our union
and our employees was perhaps if we were going to do that kind
of thing in the future, we needed to have some kind of a breathing
apparatus that would assist us.

So part of the difficulty here—and it is a very complicated issue
in the fact that it cannot be a filtered apparatus, because a filtering
apparatus would only be for something that was within the air and
didn’t displace the air like some of the hazardous materials that we
are dealing with. So we are really talking about an air pack type
of a breathing apparatus, if that is necessary. And the training, the
inspection, and all the things that go along with it are all addi-
tional complications in the process, but something we are looking
at.
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Ms. BROWN. In SAFETEA-LU we provided $4 million per year to
nonprofit employee organizations to train hazmat employee instruc-
tors. What is the status of implementation of that program?

Mr. BOARDMAN. Yes. As part of SAFETEA-LU, the grant pro-
gram was greatly enlarged, and one of the new provisions was for
that program. We are working to implement that program. It will
be implemented in 2007. The passage of the bill was such that we
could not get the funding and get the procedures underway for this
grant cycle, but it will be implemented next year.

Ms. BROWN. Mr. Chipkevich, in the Amtrak accidents the NTSB
has investigated, how many of those accidents was Amtrak’s fault
and how many was the freight rail’s fault? Who is responsible in
the event of an Amtrak accident, Amtrak or the freight railroad?

Mr. CHIPKEVICH. In the past ten accidents we have investigated
involving Amtrak, eight have been derailments because of track
problems, and they were operating on tracks that were owned by
freight railroads. The other two involved collisions, one is up near
Syracuse, New York, where an Amtrak train rear-ended the rear
of another train and a side collision in Baltimore with a Marc
train.

Ms. BROWN. Just to follow up on that one, so, I am not clear.
Who is responsible for maintaining the tracks?

Mr. CHIPKEVICH. Well, in the eight accidents we investigated, the
track was owned by the freight carrier and would have been main-
tained by the freight carrier.

Ms. BROWN. Well, who pays the damage?

Mr. CHIPKEVICH. NTSB does not get into the damage issue of
who pays cost on that, but, rather, in determining probable cause
and finding track-related problems, that would have been track
maintained by the freight carrier.

Ms. BROWN. So you can’t answer that question or you don’t get
into it? Do you know the answer to it?

Mr. CHIPKEVICH. That is correct, we don’t—NTSB does not deter-
mine liability, and so as far as issues regarding payment later and
things of that nature, NTSB has not gotten into.

Ms. BROWN. Mr. Boardman, can you answer that question?

Mr. BOARDMAN. Generally, it is Amtrak is liable and responsible
based on the agreements that they have with the freight railroads.

Ms. BROWN. So whether they are at fault or not, they have to pay
for the accident?

Mr. BoARDMAN. If there is a claim that occurs. Now, for example,
I think—and I don’t know, maybe Ed or somebody can help me out
a little bit with this, but the freight railroads would be responsible
for repairing their own facilities, I believe, but in terms of damages
or suits to people, it would be Amtrak.

Ms. BROWN. So just help me here, now. Of the ten accidents that
Amtrak has been involved in, eight of them were caused by the
tracks not being kept up properly. So Amtrak, from what he is say-
ing, was not really responsible for it, but they had to pay for it.

Mr. BOARDMAN. That is correct, if that is the way Chip has put
it down. Amtrak is responsible for accidents that occur.

Ms. BROWN. Whether they are at fault or not.
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Mr. BOARDMAN. That is a relationship between them and the
freight railroads themselves for a right to operate on the freight
railroads’ facilities.

Ms. BROWN. Well, do you not think it is the responsibility of the
railroad to make sure that the track is in proper

Mr. BOARDMAN. It absolutely is a responsibility of the railroad
for that, of the freight railroad.

Ms. BROWN. All right, Mr. Chairman.

Mr. LATOURETTE. I thank the gentlelady.

Mr. Simmons.

Mr. SiMMONS. Thank you, Mr. Chairman.

I would like to make reference to a report produced by the Team-
sters Rail Conference called High Alert. I think the witnesses may
be aware of this report. The topic is “Workers Warn of Security
Gaps on the Nation’s Railroads.” And one of the areas that is of
particular interest to me is the area of railroad security or railroad
police, and one of the sets of questions that was put out in a poll
to railroad workers is: Was the rail yard access secure today? Yes,
6 percent; no, 94 percent. Was there a visible rail police presence
in the yard today? Yes, 4 percent; no, 96 percent. Was equipment
access secure today? Yes, 10 percent; no, 90 percent.

I guess my question goes again to the issue that rail safety can
be an issue of negligence, but it can also be an issue where some
foreign entity, a terrorist group or some other disruptive group,
wishes to take advantage of the openness and access of our infra-
structure to cause us harm and to cause us damage. We are cer-
tainly familiar with the attacks on the railroads in Spain, which
were passenger railroads, and of the subways of London.

So my question to you as Federal regulators is what role or re-
sponsibility do you have for rail security through rail police or
other police measures, and what progress are we making to im-
prove that security in the yards, on trains that are idling without
crews on board, on movable bridges and other nodes of access for
terrorist groups.

Mr. BOARDMAN. Congressman, I think that ever since the events
of 9/11 there has been a continuing debate, struggle, difficulty on
the openness of our society and how we deal with the availability
of everything that is out there in front of us, and we recognize, for
example, at the FRA, when you look at, today, the results of how
people are killed on the tracks or fatalities occur, that a large per-
centage of that, matter of fact, the highest level today is trespass,
and people that are getting on the tracks, that are getting near the
tracks, that we are having a great difficulty with that.

And we are trying or find the profile—the largest majority of
that, in fact, all of them, are not terrorists, they are just people
who are trying to exercise, they are people who are trying to find
a quiet place or having a party of some sort or we don’t know all
the reasons why. That is a real problem for our industry. The rail-
roads themselves, the FRA and our encouragement in the process,
have begun to really think about how do we train, how do we tell
our employees to try to be more secure. The common sense of peo-
ple in sometimes just throwing their hands up; well, what does
that mean, how do you deal with this?
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I recently watched a video, I think, produced by Norfolk South-
ern that really made a lot of common sense, and what it was was
that it is those people that are employed every day that are in that
facility, that go to work every day, that knows when something is
out of place. And I think that part of the education that is occur-
ring here today is to be much more vigilant in terms of what is
going on around you.

For example, in our own building on Vermont Avenue here this
past fall, we share that with some of the DHS folks, and there is
always something going on with DHS in terms of the building
itself. They have a larger part of that particular facility than the
FRA does.

And I walked out one afternoon and there were people taking
pictures and writing notes around the building, looking at the
building, and I thought to myself, OK, if I am supposed to be pay-
ing attention to what is going on around me, I am going to go up
and introduce myself and find out what these folks are doing. And
they were doing a contract for DHS, but we weren’t told at the time
that that was the case, and I went over to find out what happened.

I think what we see happening today—and I understand the high
alert and the interest of the employees, because there is a high
level of anxiety that occurs out there, not just in terms of the po-
tential for somebody putting an IED on one of the trains—and that
is part of what is in the video, looking, as you inspect your train,
as you walk your train, what can you see?

Mr. SIMMONS. Mr. Chairman, if I could interrupt, because my
time is rapidly disappearing, and I don’t think I am getting the an-
swer that I want to hear.

One of the other questions was has your railroad increased the
frequency of inspections at critical infrastructure secure points? No,
42 percent. What additional training related to terrorism preven-
tion have you had, if any? No, 83 percent.

My question is what is the FRA doing to try to implement a pro-
gram either to educate employees—I agree employees are the ones
that know the yard best; it is like a neighborhood watch. Have they
been brought into the system of securing these facilities? Is there
a reporting mechanism that the FRA has recommended on these
issues? And I am not hearing that there is any such program.

Mr. BOARDMAN. I understand. And I think we are working with
TSA, who has the primary obligation for security, to try to make
those things happen.

Mr. SiMMONS. Thank you, Mr. Chairman.

Mr. LATOURETTE. I thank the gentleman.

Mr. DeFazio.

Mr. DEFAzZIO. Thank you, Mr. Chairman.

Mr. Chipkevich, I notice that you say—there are two things that
sort of jump out at me here. One is—and I am more familiar with
your frustrations in the area of aviation security that I see here,
or aviation safety. A recommendation for requirement for positive
train control systems has been on the Safety Board’s list of most
wanted transportation safety improvements since 1990. That would
seem to be 16 years ago. And I note that apparently the FRA re-
sponse has been to develop standards, but no mandate, is that cor-
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rect? And does that meet your concerns, by having standards but
no mandate for positive train control?

Mr. CHIPKEVICH. Well, that is correct. We certainly believe that
there should be a requirement for positive train control systems.
We have investigated a number of accidents that are continuing to
occur that are either collisions, missed signals, running through
switches that were left in the wrong position, things of this nature
that can be prevented by a train control system. We know and un-
derstand that some of the railroads are working to develop those
systems, and we have seen more work in the last couple of years
than we have in a long time, but we certainly still feel that this
is something that should be required.

Mr. DEFAZIO. And I know, as you said in response to an earlier
question, you don’t determine liability and that, but if—and per-
haps you may or may not want to venture an opinion on this, but
if the rail industry is asking for some sort of safe harbor, partial
protection or mandates regarding shared liability or liability limits,
do you think that implementing these sorts of procedures would be,
one, sort of minimal prerequisite to Congress going down that
path? Because otherwise it seems to me if they haven’t imple-
mented positive train control—you have identified it to be a fre-
quent and ongoing problem—that not having that as a mandate
would be a problem. Or maybe the ones who voluntarily do it could
get some assistance or limits on liability, and the ones who don’t
want to, they can just be out there.

Mr. CHIPKEVICH. Well, we have not ventured into the liability
issue area; however, we do believe that positive train control is a
very important safety redundant system. It is across the Nation
where we have had—it is not just in one local area, but across the
Nation where we have investigated head-on collisions and a lot of
accidents where we believe that would be very effective.

Mr. DEFAZzI1O. All right.

So, Mr. Boardman, why would we just make it advisory, vol-
untary, and not mandatory, with some sort of reasonable period to
phase that in?

Mr. BoARDMAN. Congressman, I think that what we have worked
with is with the railroads to develop the right kind of assistance,
and certainly on the northeast corridor today and the communica-
tion-based train control with Amtrak, that is working.

Mr. DEFAZIO. Yes, but we are here talking about freight, we are
not

Mr. BOARDMAN. But we also have a product safety plan from the
BNSF right now for an ETMS system, and we think we are making
progress in that area.

Mr. DEFAZ10. But why wouldn’t you want to make it a require-
ment instead of voluntary and phase it in over a period of time if
it has been identified consistently as a factor in accidents and it
has been, for 16 years, their most wanted improvement in rail safe-
ty, and many accidents have occurred since then?

Mr. BOARDMAN. Because what we really believe is that there is
a need for us to have the technology and a cost benefit that pro-
vides the right facility for the future.

Mr. DEFAzI0. Well, cost benefit, but they are asking for some li-
ability exemptions. So how would we factor that in?
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Mr. BoARDMAN. Well, I think

Mr. DEFAZIO. I mean, the point here is that there should be some
quid pro quos. The chemical industry is going to have to take part
of the cost here with improved design of the cars. The rail industry
wants some relief here, but I think there should be some improve-
ment in performance required to get any sort of relief that Con-
gress might grant them.

And you are saying, well, someday, if it fits their cost model and
when we have railroads like in my part of the Country being domi-
nated by UP, who has been, you know, until very recently,
disinvesting in the system, I don’t see that they are exactly a lead-
er in new technology and positive train control or moving in that
direction without some sort of mandate or deadline.

Mr. BOARDMAN. I think the UP is, but I do understand your
point.

Mr. DEFAz10. OK. But, again, I am going to suggest strongly to
the Chair, if we are going down that other path, that there is going
to be some sort of quid pro quo.

Where are you on the standards we required in TEA-LU,
SAFETEA-LU in terms of developing new models and standards?
It seems to me another thing here that seems like a no brainer—
but I guess, again, it might impose some minimal cost because they
would have to move cars more—is, Mr. Chipkevich, would it really
help to put these cars toward the rear of the train?

Mr. CHIPKEVICH. We have reviewed studies that have been con-
ducted in the past, and the answer is yes. We believe that certainly
the forces involved in an accident, the energy, would be signifi-
cantly less affecting the cars towards the rear of the train. And
studies that we have looked at have supported that.

Mr. DEFAZIO. So, Mr. Boardman, where are we on perhaps ask-
ing them to develop voluntary models

Mr. BOARDMAN. We don’t agree with NTSB.

Mr. DEFAZIO. Oh, you don’t.

Mr. BOARDMAN. We have looked at our own studies, and random
placement of the cars is just as good as the other kind of place-
ments, placements to the rear. For example, if you are going to spe-
cifically locate them, the number of times that you have to cut the
train and move them increases the risk of the opportunity for a re-
lease.

Mr. DEFAZIO. So cutting and moving at very slow speeds in yards
is as dangerous as trains being derailed operated at higher speeds
and/or crashing?

Mr. BOARDMAN. They are for employees, Congressman.

Mr. DEFAZIO. Right.

Mr. BoARDMAN. For the employees of the railroad. And the non-
accident releases that we have each year, which are nearly 700, are
really on the low-speed yard kind of transfers, and those kinds of
things increase the risk, we think, for the overall picture.

Mr. DEFAzIO. OK.

Thank you, Mr. Chairman. My time has expired.

Mr. LATOURETTE. I thank the gentleman.

Mr. Cummings?

Mr. CUMMINGS. Thank you very much, Mr. Chairman.
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Mr. McGuire, Section 7131 of SAFETEA-LU requires PHMSA to
conduct nine multi-modal studies on hazmat transportation as de-
scribed in TRB Special Report 283, and I am wondering, DOT is
to submit a report on the need for cooperative research program on
hazmat transportation.

Can you update us on the status of that? That was my provision.
Those are my provisions in the SAFETEA-LU bill, and I just want
to make sure it is working and something is happening. You can
go ahead.

Mr. McGUIRE. Yes, Mr. Congressman. We have put in place a
contract with the National Academy of Sciences. We are negotiat-
ing with them right now. The funding for this year will be about
$900,000 because of the over-subscription of the Highway Trust
Fund. But those monies are now available to us and we are work-
ing on setting up the oversight committee for the cooperative pro-
gram, and that program will be underway by the end of this fiscal
year.

Mr. CuMmMINGS. OK, thank you.

Mr. Chipkevich, I want to return to the hazardous materials
transportation issue. In January of last year, the NTSB released a
brief on the Baltimore Tunnel fire that actually took place back in
2001. In other words, NTSB took three years, three years, to re-
lease a report on this accident. Can you explain to me why it takes
so long, particularly when you are talking about hazardous mate-
rials, you are talking about safety issues, things that probably need
to be corrected, and it takes three years?

Mr. CHIPKEVICH. Yes, sir. That was an accident that we could not
determine what the cause was. We spent extensive resources to do
a finite element analysis of the tunnel structure, to do further ex-
amination. There were millions of gallons of water that flushed
through that tunnel following the accident, before we could get ac-
cess to it, so there was a lot of work and examination done.

On the contrary, the accident in Graniteville, South Carolina, we
did complete in less than a year, where the circumstances were
more clear on what the cause of that accident was. So sometimes
the complexity of the accident, as well as our resources, will affect
how long it takes us to complete it.

Mr. CuMMINGS. Talking about resources, do you feel that you
have enough resources and personnel to do what needs to be done?

Mr. CHIPKEVICH. We have asked for additional resources in the
past, and we have 13 investigators, basically two teams to cover
the entire United States for all accidents.

Mr. CUMMINGS. So in a reasonable, ideal situation, how many
teams would be suitable and reasonable?

Mr. CHIPKEVICH. Certainly, we have provided—we can provide
for the Committee the requests that we have made by number in
the past, but we have asked for, gosh, in the neighborhood of about
double the number of investigators that we do have.

Mr. CuMmMINGS. All right, so, in other words, basically four
teams?

Mr. CHIPKEVICH. Yes, sir.

Mr. CuMMINGS. All right, fine. Let us go back to you just men-
tioned the Graniteville, South Carolina situation. Tell me, what do
you believe needs to be done to improve the ability of local first re-
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sponders to respond to a hazardous materials incident on a train?
In other words, what are the main weaknesses in our current first
response capability?

Mr. CHIPKEVICH. Well, we felt in Graniteville, the local emer-
gency response staff did a very good job, considering the situation
that they faced. We believe that—and we have done studies over
the years with a lot of accidents—a need for there to be good co-
ordination ahead of time between local responders and the rail-
roads so that when an accident happens, local responders will be
able to get information from the railroad quickly about what is in-
volved in the derailment, and then can make a good decision on ac-
tions that they need to take, whether it is evacuating or sheltering
in place, and what type of resources they would need. So I think
the most important issue is preplanning and coordination between
railroads and the emergency responders.

Mr. CUMMINGS. Mr. Chairman, I will yield back to give somebody
else time to ask questions.

Mr. LATOURETTE. I thank the gentleman very much.

There are currently two votes occurring on the floor, so we are
going to stand in recess. The Chair would ask members that have
additional questions of this panel to sort of hustle back after the
second vote. We have two more panels that each have four wit-
nesses, and the Coast Guard Subcommittee wants the room at
1:00, so we want to try and move forward.

We stand in recess subject to the votes on the floor.

[Recess.]

Mr. LATOURETTE. If I can ask everybody to find a seat, we will
get started. I apologize for the delay. They tell us the next votes
are going to be in a couple hours, so hopefully we can get through
the other two panels.

Mr. Barrow.

Mr. BARROW. Thank you, Mr. Chairman.

Mr. Boardman, if I understand correctly, the NTSB is of the view
that car placement is in the area of railroad operations that can
address not the issue of trying to reduce mishaps, but trying to
make them more survivable, more crash worthy. The issue of car
placement moves on a parallel track, it seems to me, then the issue
of trying to prevent accidents, because if we can make all these poi-
son containers absolutely puncture-proof in any and all incidents,
we could tolerate a fair number of mishaps and nobody—no inno-
cent bystanders would be hurt. But since we can’t, we can’t elimi-
nate mishaps altogether, it seems to me we have got to try to move
the train down the track on parallel tracks.

We ought to try to make accidents as preventable as we can. We
also ought to make them as survivable as we can. And making
them more puncture-proof is one way of making them survivable.
That leaves the universe of incidents and accidents just as violent
and just as frequent as they are right now. All the things being
equal, make them tougher and they will be more survivable. All
things being equal, reducing the number of incidents and you have
got more people surviving.

Let us take the same number of incidents. Just take the equip-
ment as we find int, but rearrange stuff on the trains in such a
way as to put stuff in different areas of the train, and a good case
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can be made that you can make a lot of these incidents more sur-
vivable for people, for all concerned.

Now, I hear the NTSB saying that is what we ought to do, and
I hear you saying that the FRA disagrees with that assessment be-
cause you all throw into the assessment the frequency of minor
mishaps happening in the yards at yard speeds, and incidents like
that. And you say when you compare that to the incidents we are
dealing with at track speed incidents, it is really more risky to
have a policy of deliberate placement of hazmat cars toward the
end of trains. You say random placement is better than a consist-
ent policy that tries to minimize the incidents.

But I read that back in 1992 the FRA issued a report, and it was
entitled “Hazardous Materials Car Placement in a Train Consist,”
and it took the exact opposite position that you are expressing
today. What happened between 1992 and today to make a policy
of placing your more hazardous stuff toward the rear of the train
a better idea back then than it is now?

Mr. BOARDMAN. I think, Congressman—and I understand, it is a
very thoughtful question and you certainly got to the heart of a lot
of the issues. We certainly have a—when a consist goes together,
a preferred way that we would like to see the consist put together
with hazardous materials. For example

Mr. BARROW. I heard you before say that random is better
than

Mr. BoARDMAN. Well, I may have misspoken in some ways, but
the study that I am relating to—and I can ask staff for a little
more specificity to it—is we looked at the random placement of cars
on the

Mr. BARROW. Is it a published report?

Mr. BOARDMAN. Yes, I believe it is.

Mr. BARROW. Can you get that for us?

Mr. BOARDMAN. Certainly. We looked at that and we found that
there really wasn’t a difference in the kind of risk that you were
dealing with with that random placement, especially when you
look:

Mr. BARROW. Well, let me tell you the difference that I foresee,
because I can see, right offhand, a difference between a lot of mis-
haps involving trains moving around in the yard at 4 and 5 miles
an hour. The zone of people responsible for the mishaps are the
people exposed to the risk. They are trained to prevent the mis-
haps. They are the ones who face the consequences if there are any
mishaps, and the mishaps are much smaller in proportion because
you have got minor things happening in the same place at minor
speeds.

You contrast that with incidents that occur at track speed out in
dark territory in the middle of the night, the risk of a bigger spill
is much greater, the universe of people who are affected by the risk
is altogether different. You are not talking about folks who are
trained to prevent it and trained to respond to it, you are talking
about innocent bystanders dying in their sleep.

I just cannot understand how there is—of course, if we had that
kind of thinking, that because you have got a new kind of risk cre-
ated by this policy, as opposed to the old kind of risk we are trying
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to eliminate, we would never have seatbelt laws. There are people
who are actually injured as a result of seatbelt use.

But the number of people who are saved by seatbelt use is vastly
larger. The risk of preventable harm is greatly reduced by a delib-
erate policy of seatbelt use. And this Government promoted that
through laws that encourage folks to assume the much smaller risk
of being hurt by a seatbelt in exchange for the much greater bene-
fit of not being harmed by not wearing seatbelts. When we spread
that across the whole universe of people exposed to risk, that is the
benefit, the public safety benefit we get out of that.

I have a hard time understanding how the FRA can think that
what happened to the folks at Graniteville is the price we ought
to pay in order to minimize the number of:

Mr. BoArRDMAN. Well, the FRA did not say that, Congressman.

Mr. BARROW.—to minimize the much smaller risk of harm to a
much smaller zone or universe of trained professionals who are
trained to prevent much smaller mishaps from happening and who
are trained to respond to it. Seems to me that is a hell of a policy.

Mr. BOARDMAN. I understand, and I will get you that study.

Mr. BARROW. Yield back.

Mr. LATOURETTE. I thank the gentleman.

Ms. Norton.

Ms. NORTON. Thank you, Mr. Chairman.

Mr. Chipkevich, I just want to confirm that on April 10th your
agency preempted D.C. law and gave 20 days to appeal. What is
the status of that, has there been any appeal of that?

Mr. CHIPKEVICH. No, ma’am, that would not be our agency.

Ms. NORTON. That wasn’t your agency?

Mr. CHIPKEVICH. Pardon me?

Ms. NorTON. That was not your agency?

Mr. CHIPKEVICH. No, ma’am.

Ms. NORTON. Oh, no, I am sorry, you are the National Transpor-
tation Safety Board. I am sorry.

Mr. CHIPKEVICH. Yes, ma’am.

Ms. NORTON. Mr. Boardman, do you know the status of-

Mr. BOARDMAN. Congresswoman, I was just checking. I think
that is FMCS. Do we know the—we do not know.

Ms. NORTON. As I indicated in my opening statement, I am also
a member of the Homeland Security Committee, and I appreciate
that we are discussing liability here, but I suppose the fact that I
represent the District of Columbia and am on that Committee gives
me a notion of preemption as well. It is less preemption of law than
preemption of accidents and risks.

I recognize the difficulty posed by the increasing toxicity of what
you are forced to carry, what railroads are forced to carry, and the
risks from terrorism. May I ask, Mr. Boardman, if hazardous sub-
stances are still being transported within two and a half blocks of
the Capitol itself?

Mr. BOARDMAN. We would have to defer to TSA to answer that
question to know specifically whether that is occurring.

Ms. NORTON. You do not know whether or not—you, the Railroad
Commission, do not know, do not have any information

Mr. BoARDMAN. Congresswoman, it is part of their security pro-
gram, and we do not talk about their mitigation measures.
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M?s NORTON. So you know but will not talk about their mitiga-
tion?

Mr. BOARDMAN. I am not permitted to talk about it. TSA should
be the one that answers that question.

Ms. NORTON. Well, you can imagine the position it leaves those
of us who come to work every day in the Capitol and those of us
who happen to live in this region, including 200,000 residents who
cannot find out even at a hearing whether or not these substances
were still traveling close to the monumental core. The notion that
that—we had information, for example, to the effect that that was
not the case, but you are saying you cannot confirm that that is
the case?

Mr. BOARDMAN. Congresswoman, we can give you that informa-
tion, but not in a hearing open to the public. We can provide that
information.

Ms. NORTON. I very much appreciate that that might not be in-
formation you could give here. How might I be assured of getting
that information? I also have no reason to make public information
that is secure information. I am a member of Congress. I am sim-
ply trying to find out.
hMr. BOARDMAN. I understand absolutely. And I will make sure
that

Ms. NORTON. You will personally make sure I get the informa-
tion?

Mr. BOARDMAN. Yes.

Ms. NORTON. Mr. Hamberger, I was interested in your testimony
where you took on some of these issues

Mr. HAMBERGER. I am on the next panel.

Ms. NORTON. Sorry?

Mr. HAMBERGER. I am on the next panel.

Ms. NORTON. Sorry?

Mr. HAMBERGER. I am not on this panel, I am on the next panel.

Ms. NORTON. Well, who—you are on the next panel? I will have
to wait for you? All right, I will do that. I will do that.

Let me ask you, Mr. Boardman, the difficulty created by the suit
from a local jurisdiction trying to take trains and reroute them
surely points up an issue of national concern. I indicated to you
that I certainly didn’t see how people could reroute trains where
tracks had been laid long ago. We, of course, have discussed liabil-
ity and ways to spread the liability. That is very important. And
you are taking actions, as are the railroads.

This is a very old industry, old tracks, lots of problems just to
keep the tracks in working order. Rerouting always seemed to me
to be an impossible solution. Perhaps some rerouting within the
capital only, but that would be a one of a kind matter because it
is the capital of the United States, and these trains are routed so
close to the monumental core. So that certainly wasn’t a solution.

Have you thought about—given the fact that this is a chess game
where you cannot move the pieces, have you thought about ways,
short of rerouting, to mitigate the harm? I am talking about ways
like when such substances travel, for example—I don’t know, you
tell me. Since you are so closed in, so fenced in by the nature of
the industry you regulate, the railroads themselves are fenced in
because they have to carry everything, and yet are placed in this
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position. I am astounded that we have not taken action of the kind
we have taken to protect the nuclear industry, for example.

But short of impossible solutions like rerouting, given you have
the cards you have been dealt, and considering that these trains
necessarily now travel through the most densely populated areas of
our Country, are there ways, short of rerouting, to mitigate the
danger to these populations?

Mr. BOARDMAN. Congresswoman, we have, in the work that we
have done—and I spoke a little bit about in my opening state-
ment—the work that we have done with the couplings and the
work we have done with head shields on the tank cars, on the work
that we have done on our new thermal coating on the tank car
itself, those kinds of things have reduced the risks to what we need
to do substantially. We have also

Ms. NORTON. Does that mean that, for example, if there were an
attack on a hazardous substance car—because, you know, we have
been shown these scenarios—that you think that the coating and
the reinforced cars would protect

Mr. BOARDMAN. We already know that the particular insulation
coating for cars that would be on fire is working. We don’t have a
catastrophic failure of the car itself because of that technological
change. That has already been proven, we know that. There is an-
other coating that exists that we are testing at this point in time,
that has been used in the war zone, to try to minimize the impact
on the tank car itself, and we are actually looking at how rail-
roads—on our new rule that we are working with PHMSA on—
might reroute, frankly, to reduce the risks that are out there today
along with what the Chairman brought up earlier, on having a 333
conference of the chemistry industry and the railroads to try to re-
duce the risks.

You certainly have pointed out to us today an understanding of
how difficult this problem is, and we do appreciate that. We under-
stand and value every life that is out there today, whether it is in
a rural area or whether it is in an urbanized area, and we are tak-
ing every step that we can to look at how we would reduce the risk.

Ms. NORTON. Well, finally, I think that the railroads are in an
inherently impossible position. I really think that the Homeland
Security Committee and the research that only a national govern-
ment can do can help us deal with and that the oldest transpor-
tation industry in our Country, and one which I think is far more
vulnerable to attack than, for example, the industry we have fixed
because it was attacked. I regard the North Dakota and South
Carolina accidents as a shot across our bow, and it tells us, of
course, that accidents are going to be the problem that we have to
be very careful with.

But the notion, when we consider the fallout in lives and in com-
munities from those accidents ought to make us work very closely
with the Homeland Security Committee to get a national approach
so that we can assure people in metropolitan areas that we are
working very fast on this problem. I mean, we are working very
fast on problems like Avian flu, where we can’t find any birds in
this Country and we can’t find any way that the disease is passed
on, because we want to prevent the disease. We have had these ac-
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cidents. We have got to do more to speed up protection of this in-
dustry.

Thank you very much, Mr. Chairman.

Mr. LATOURETTE. I thank the gentlelady.

And Administrative Boardman and Mr. McGuire and Mr.
Chipkevich, I thank you very much for your testimony. I thank you
for answering our questions and, again, I apologize for the delay
that occurred within the votes. But you go with our thanks.

Our Ranking Member, Ms. Brown, had a problem with her
schedule and she will be joining us later, but she mentioned to me
before she left that she may have a couple additional questions,
and I will have her submit them, and if you could get back to us,
we would appreciate it. But you go with our thanks. Thank you
very much.

In our third panel this afternoon we will hear from Mr Thomas
D. Simpson, who is the Executive Director of the Railway Supply
Institute; Mr. Thomas Pontolillo, who is the Director of Regulatory
Affairs with the Brotherhood of Locomotive Engineers and Train-
men; Mr. Richard F. Timmons, who is the President of the Amer-
ican Short Line and Regional Railroad Association; and, last, Mr.
Edward Hamberger, who is the President and Chief Executive Offi-
cer of the Association of American Railroads.

I want to thank all of you for coming, and we look forward to
your testimony.

Mr. Simpson, we would like to hear from you first.

TESTIMONY OF THOMAS D. SIMPSON, EXECUTIVE DIRECTOR-
WASHINGTON, RAILWAY SUPPLY INSTITUTE; THOMAS
PONTOLILLO, DIRECTOR OF REGULATORY AFFAIRS, BROTH-
ERHOOD OF LOCOMOTIVE ENGINEERS; RICHARD F.
TIMMONS, PRESIDENT, AMERICAN SHORT LINE AND RE-
GIONAL RAILROAD ASSOCIATION; AND TRAINMEN; AND ED-
WARD HAMBERGER, PRESIDENT AND EXECUTIVE OFFICER,
ASSOCIATION OF AMERICAN RAILROADS

Mr. SimMPSON. Thank you, Mr. Chairman. Good afternoon. Mr.
Barrow, Ms. Norton. I am pleased to be here.

My name is Tom Simpson. I am Executive Director of the Rail-
way Supply Institute. I am here on behalf of the RSI Committee
on Tank Cars, which has represented this industry for more than
50 years. The RSI Committee on Tank Cars represents companies
that manufacture virtually all the tank cars operated in North
America and also own, manage, and full service lease 180,000 tank
cars. We are approximately 70 percent of the Nation’s tank car
fleet.

In 1970, we joined with our partners at the Association of Amer-
ican Railroads to create the Railroad Tank Car Safety Research
and Test Project. The mission of the project is to collect and ana-
lyze data received to the performance of tank cars and derailments,
and to use those data to support research to improve tank car safe-
ty. The Federal Road Administrator did an excellent job of outlin-
ing the improvements we have made in tank cars over the years
because of the safety project. Since 1970, RSI and AAR have in-
vested more than $20 million in the safety project, while car own-
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ers have invested more than $700 million in safety improvements
to the tank car fleet.

These joint efforts have helped make rail the safest mode for
transporting the vital raw materials our society demands. Approxi-
mately 1.7 million carloads of hazardous materials are transported
by rail throughout the United States each year and 99.998 percent
of these shipments reach their destination without a release caused
by an accident.

The reduction in accidental releases of hazardous materials has
been driven in part by continuous improvements in tank car design
and materials, and the RSI Committee on Tank Cars fully supports
continued efforts to improve the tank car package.

I have four specific points I would like to make this afternoon.
First, an important step towards improving rail safety is for
PHMSA and FRA to take a more active leadership role in the effort
to improve safety. PHMSA and FRA are uniquely positioned to en-
sure an open, transparent, unbiased, and comprehensive process is
used to create any new safety standards.

Secondly, we believe rail safety improvement efforts should be
based on a comprehensive analysis of rail hazmat risks that looks
at all aspects of the rail system. Safety improvement efforts should
explore railroad operating practices, shipper commodity handling
practices, emergency response procedures, and tank car design im-
provements.

Thirdly, any changes to tank car design should be driven by
sound science and engineering. The recently initiated AAR Tank
Car Committee dockets intended to reduce the probability of re-
lease of chlorine or anhydrous ammonia are first steps towards im-
provement in the safety of shipping those materials. The work of
those task forces must be coordinated with the critical research
FRA has undertaken at the direction of Congress on derailment
forces and steels as passed in SAFETEA-LU.

The results of these studies are critically important because they
provide facts about the real-world conditions in which the cars op-
erate, and they should be completed prior to deliberation on any fu-
ture car designs. We are concerned that the design specification de-
veloped as a result of the current accelerated AAR docket approach
will not take this research into account and may be superseded or
contradicted once this additional FRA research data is evaluated.

Fourth, initiatives to improve security of shipping hazardous ma-
terials by rail should be coordinated between dot and DHS to en-
sure prioritized action items can be efficiently implemented. Funds
for research and implementation of technology to reduce tank car
vulnerability should be granted. As the Administrator also indi-
cated, government and industry are currently evaluating materials
that may prevent the penetration of a tank car or, alternately, to
seal a commodity leak if the tank car is penetrated by a terrorist.
If it is decided that such materials should be applied to tank cars,
tank car designs would need to be changed to incorporate the addi-
tional weight and thickness of the material.

We are prepared to immediately work with Congress, the Federal
Government, railroads, shippers, and others to ensure that the
transportation of hazardous materials continues to be done safely.

I would be glad to answer any questions.
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Mr. LATOURETTE. Thank you, Mr. Simpson, very much.

Mr. Pontolillo, we would like to hear from you.

Mr. PONTOLILLO. Good afternoon, Mr. Chairman, Mr. Barrow,
Ms. Norton. My name is Tom Pontolillo. I am Director of Regu-
latory Affairs for the Brotherhood of Locomotive Engineers and
Trainmen, which is a division of the Teamsters Rail Conference.
And on behalf of the 33,000 BLET members and 70,000 Rail Con-
ference members, and, really, the 175,000 men and women who
serve America working for the Nation’s railroads, I thank the op-
portunity to address the Subcommittee.

For the BLET, this hearing is personal and carries special mean-
ing, because the three TIH accidents that we have been discuss-
ing—Minot, Macdona, and Graniteville—claimed the lives of two
BLET members: Heath Pape in Macdona and, of course, Chris
Seeling in Graniteville. So we continue to have an abiding interest
in improving safety of all hazardous material shipments.

The reality is that our lifestyle depends upon chemicals that end
up in a very benign form, but during transportation can be very
hazardous, and it is all our duty in the industry to make sure that
we work together to prevent future tragedies.

I want to touch briefly on five subjects that are of interest to the
men and women on the ground level. One is security. Not to be-
labor the point—as has been mentioned by Ms. Norton and was
also mentioned earlier by Mr. Simmons—the High Alert report that
the Teamsters put out shows a troubling lack of effort on the part
of the industry to stay on top of security affairs, and, indeed, the
CDC, in January of 2005, issued a report warning that the con-
sequences of an acute hazmat release could result in environmental
damage, severe injury, or death.

Last Wednesday, as I began preparing this testimony, I heard on
the radio the Akron, Ohio Beacon Journal was reporting that a 17
year old and a 16 year old had admitted derailing a train consist-
ing of two locomotives and 103 cars by sticking ties on the tracks
near Barberton, which is an Akron suburb. Fortunately, that was
a coal train, it occurred in May of this year, but the consequences
could have been much more serious.

On the security front, rail labor has been proud to support H.R.
2351, which was sponsored by Mr. Oberstar, and we will continue
to support security legislation in the future.

The industry currently suffers from severe capacity problems.
Many lines are running at or near capacity and there is an ever-
increased demand for rail service, particularly in the coal fields.
Productivity is up over 500 percent since 1978 and, as a result,
staffing levels in the industry are lower than they have ever been
before. This creates stresses on equipment, on track, and, most im-
portantly, on the human resources that operate America’s rail-
roads.

Twelve to 16-hour days for many railroad workers are becoming
commonplace and, in fact, internal data prepared by one Class I
railroad concerning hours of service for train crews for the first five
months of this year shows that railroad averaged over 105 crews
a day that worked in excess of 15 hours—this is train and engine
crews—and about three crews a day over 20 hours.
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The industry’s solution has been to cut back more at the bargain-
ing table; they want to take all the shop crafts and make a compos-
ite mechanic out of, subcontract out work, and they want to take
their operating crafts and reduce them to one person. And I men-
tion that here because Railway Labor Act disputes sometimes end
up on your doorstep for resolution, but there is a safety aspect to
staffing.

And there is also a training aspect at this point in time because,
in addition to the industry operating at or near maximum capacity,
this is also the period when the beginnings of the baby boomer gen-
eration of railroaders is retiring. So there is a whole bunch of new
people coming in that need to be trained. We have had serious
problems with training on the part of the industry in the past.
That has been no secret.

Sometimes it seems like it is driven more in the need to get peo-
ple out on the property than it is to make sure they are well
equipped to do the work, and hazmat rail labor has taken the bur-
den on its own shoulders. Over the last 15 years, a program that
we have at the George Meany Center in Silver Spring has trained
over 20,000 railroad workers, and next month we are going to insti-
tute the first training in radioactive material transportation, and
we are unaware of the railroad industry providing any of our mem-
bers with this stuff. SAFETEA-LU has thought of us in helping to
provide funds, and we appreciate that.

Very briefly, in accident causations, we have heard about human
factors accidents. That is only one piece of the puzzle. We believe
all accidents need to be studied, and beyond the primary cause. We
believe there should be root cause analyses. There is now an ana-
Iytical taxonomy to provide that. Positive train control will provide
a help but, as NTSB said, really, it is an overlay What we really
need in the short term are switch protection and switch position
detection for dark track as we start to evolve in.

And, lastly, it is important that the Subcommittee consider the
fact that in the next few years the numbers and amounts of radio-
active shipments, spent nuclear fuel and high level radioactive
waste, will increase tremendously as storage facilities are opened,
and current regulations need to be looked at thoroughly. For exam-
ple, railroad workers, my understanding is, currently can be ex-
posed to greater radiation than nuclear industry workers. That
needs to be looked at along with monitoring systems.

FRA has done a study and recommended that these be dedicated
trains, and we support that conclusion 100 percent. And we are
participating in the DOE Transportation External Coordinating
Working Group, but that is going to be the next new issue in the
transportation of hazardous materials.

And having said that, I appreciate the extra time, Mr. Chairman.
I would be pleased to take any questions.

Mr. LATOURETTE. I thank you, Mr. Pontolillo.

General Timmons, welcome to you, and we look forward to hear-
ing from you.

Mr. TIMMONS. Good afternoon, Mr. Chairman, and thank you for
the opportunity to talk on Class II and Class III railroad issues,
and particularly the status of hazardous materials movement in
the small railroad industry.
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As this Committee is well aware, the short line industry operates
over approximately 50,000 miles or right-of-way in 49 States, with
23,000 railroaders who move freight each day. Carloads of hazard-
ous materials, the vast majority of these products are not toxic by
inhalation, and short lines are by no means the primary mover of
these commodities across the Nation’s transportation system. But
for the communities that we do serve, these products are essential
to the health and well being of their citizens and are only available
through freight rail movement.

The short line and regional record of hazmat transportation is
excellent. The U.S. Department of Transportation Hazardous Mate-
rials Information System indicates, for 2004 and 2005, that no
short line railroad has been responsible for any fatalities, injuries,
or hospitalizations resulting from a hazardous materials release.
Since 1973, FRA has recorded only one hazardous material related
fatality on a short line, and that fatality involved an unauthorized
rider on a freight train.

Needless to say, we take this matter very seriously and we con-
tinue to strive for improvement and reduced exposure for crews,
communities, and responders. We believe our commitment to edu-
cate our personnel and maintain rigorous adherence to industry
safety and technical standards has facilitated these solid statistics.

For short lines, several areas are essential to the safe and effi-
cient movement of hazardous materials, the first of which is that
the infrastructure must be sound. Rail, roadbed, bridges, and sig-
nals must be continually improved. The Federal tax credit you ap-
proved in 2004 has allowed short lines to increase investment,
which is improving our track structure and enhancing our network.
As I have discussed with this Committee in the past, the tax credit
is accomplishing exactly what was intended, and we hope that Con-
gress will see fit to extend it before it expires at the end of next
year.

Second, car availability is critical. Much of the current equip-
ment is aging quickly. Reliable and robust hazmat cars must be up
to the challenges of long and hard service and be reliable under all
circumstances..

Third, tracking hazmat shipments is essential in the event man-
made or natural disasters threaten to expose the contents of these
cars to emergency responders or unwary citizens. A recently intro-
duced computer tracking system now gives the short line industry
the ability to track and report shipments by commodity, by rail-
road, and location in real-time to computer terminals in the FRA,
AAR, and the Short Line Association offices. This is an area of
weakness for us in the past, and we have devoted considerable time
and effort to addressing this need. The new system, known as
Freightscope, gives us the ability to provide on-demand information
very similar to Class I operations.

Fourth, security must be a part of every day operations and pro-
cedures in a more comprehensive way than ever before. Reporting,
tracking, communications, rapid response, and preparation for a
terrorist strike or accident must be part of what we do and train
for each day. Short lines have worked steadily since 9/11 to prepare
for the unexpected. I will not repeat here, but have listed in my
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written statement, nine activities that the Association and its
members have engaged in since 9/11.

Certainly, there is much more that can and should be done, and
I know determining the next steps are part of what is driving this
hearing today. The short line railroads stand ready to work with
the Congress and the industry to take whatever next steps are
deemed appropriate and necessary. And at the appropriate time I
would be happy to answer any questions from the Committee mem-
bers.

Thank you very much, sir.

Mr. LATOURETTE. Thank you very much.

And the last witness on this panel is Mr. Ed Hamberger. Mr.
Hamberger, thank you for coming to see us, and we look forward
to hearing from you.

Mr. HAMBERGER. Mr. Chairman, thank you once again for the op-
portunity to appear before this Subcommittee. And on behalf of the
AAR, I appreciate the opportunity to discuss rail transportation of
hazardous materials.

At the last hearing, which seems like just yesterday, you ob-
served that I have a tendency to say that I have five messages.
Today, Mr. Chairman, I have two, two messages. The first is that
the railroads take very seriously their responsibility to transport
safely and securely the hazardous materials entrusted into our
care. We have an excellent record in that regard. Nonetheless, acci-
dents do happen, and part of the first message is extending to the
family, friends, and victims of the accidents that have occurred our
regret and sympathy.

The second message is that the current environment for the rail
transportation of highly hazardous materials, especially the so-
called toxic-by-inhalation hazards (TIH) is untenable. Or, as Con-
gresswoman Norton so eloquently put it just a few minutes ago, in-
herently impossible. The Federal Government requires railroads to
transport these shipments whether they want to or not.

As Wick Moorman, Chairman of the AAR Board of Directors and
CEO of Norfolk Southern Corporation, points out in a statement
filed with this Committee, railroads do not make these highly haz-
ardous materials, railroads do not use these highly hazardous ma-
terials, and railroads do not make enough money transporting
these materials to justify the risk they take. Yet, unlike other com-
panies, even other transportation companies, railroads cannot just
say no to these materials.

And I take respectful difference with your opening statement,
Mr. Chairman, when you said we all benefit when railroads trans-
port these materials. I respectfully suggest to you that railroads do
not benefit from the current legal framework governing these ship-
ments. Every time a railroad moves one of these shipments, it faces
potentially ruinous liability.

As Mr. Beardsley, of Aon, will testify—at least my interpretation
of his testimony—the next tragic accident could well spell the end
of insurance availability, not just cost, but availability, for the rail-
roads to move these materials. And, of course, this would have a
collateral impact on our ability to move every carload, not just
chemicals.
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Railroads face these huge risks for a tiny fraction of their busi-
ness. Shipments of TIH, for example, constitute only 0.3 percent of
all rail carloads. Still, history demonstrates that railroads can suf-
fer enormously costly judgments even for accidents where no one
gets hurt and railroads do nothing wrong. If this risk is not limited,
railroads will be forced to seek an elimination of their government
mandate to carry highly hazardous materials or to challenge its ap-
plicability with regard to TIH and other highly hazardous mate-
rials.

If the Federal Government is going to continue to require rail-
roads to transport these materials, it must address the company
risk it forces railroads to assume. Congress can do this in at least
two ways. One is to create a statutory liability cap for the railroads
similar to the one that applies to Amtrak, which I believe is $200
million per incident.

Or, two, Congress could also enact a Price-Anderson-like solution
which limits the liability of a company from an incident involving
the release of nuclear material and provide for a fund to cover any
damages in excess of that amount. Thus, precedent does exist
where public policy needs demand spreading the risk. And I would
emphasize that in both of these proposals railroads would have
“skin in the game.”

In the meantime, railroads continue to support prompt, bold ac-
tion by all stakeholders to further reduce the risks associated with
the manufacture, transport, and use of highly hazardous materials.
I suggest a number of actions in my statement. Let me just empha-
size several here.

One, and as is exemplified by the presence of Chief Bell on the
next panel, one of our highest priorities is to provide emergency re-
sponse information and training to the emergency responders in
the community in which we operate. It is my understanding that
Chief Bell and his colleagues responded valorously and admirably
during the accident in Graniteville last year. We train 20,000 emer-
gency responders each year, both on our own and in cooperation
with the American Chemistry Council.

Two, we have a very rigorous training program, notwithstanding
what others may believe. And I would like to submit for the record,
Mr. Chairman, the hazardous materials training delivered at the
Norfolk Southern Training Center in Macdona, Georgia, to every
employee of Norfolk Southern. It is similar to an example of what
each of our Class I railroads does around the Country.

Number three, we have talked and you have seen the new tech-
nologies we are deploying trackside to try to have better predictive
maintenance to eliminate an accident before it happens.

Number four, we are moving aggressively as an industry into
train control technology, which would have, again, predictive en-
forcement: stopping a train before it exceeds its authority.

And, five, another action that would result in tremendous long-
term safety gains, is rail industry effort to significantly improve
tank car safety. Our Tank Car Committee is evaluating a new
standard for both chlorine and anhydrous ammonia tank cars.
Based on research from the University of Illinois, we believe that
the probability of a release, if there is an accident, could substan-
tially be reduced. The Committee is also examining whether the
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phase-out of tank cars constructed of non-normalized steel should
be accelerated.

And that was number five, but I do have one more, Mr. Chair-
man, number six, and that is to accelerate the development and
use of inherently safer technologies as substitutes for highly haz-
ardous materials. As noted in a just released report by the Na-
tional Research Council, “The most desirable solution to preventing
chemical releases is to reduce or eliminate the hazard where pos-
sible.”

Likewise, in January, the Government Accountability Office rec-
ommended that the Department of Homeland Security “work with
EPA to study the advantages and disadvantages of substituting
safer chemicals and processes at some chemical facilities.” Rail-
roads agree and strongly support efforts aimed at finding and uti-
lizing product substitutes or inherently safer technologies for haz-
ardous materials, especially TTH.

In closing, Mr. Chairman, we cannot continue to transport highly
hazardous material under the conditions that currently exist. The
inordinately high risks now shouldered by the railroads must be
dramatically reduced both through improved safety and the provi-
sion of reasonable liability protection. All participants in the
hazmat logistical chain, working together and working with appro-
priate government agencies, must accept responsibility to take a
comprehensive, holistic approach to hazmat safety.

If railroad risks are not reduced, Congress should relieve rail-
roads of their mandate to carry TIH and other highly hazardous
substances. We should be permitted to decide for ourselves whether
to accept, and at what price to accept, such materials for transpor-
tation.

Thank you for the opportunity to testify on this critical topic, and
I apologize for running long.

Mr. LATOURETTE. I thank you, Mr. Hamberger. And without ob-
jection, your materials will be made part of the record. And just so
you know that I am paying attention, you had six points, but you
tried to confuse us by saying you only had two, and you made the
six subparts of the second point.

Mr. HAMBERGER. I should have known better, sir.

Mr. LATOURETTE. And let me start with you. Obviously, from
your testimony and observation, that if the transportation of these
materials was voluntary, it really wouldn’t make a lot of business
sense for the railroads to engage in that. But if it is the position
of the railroads that the shipping rates for hauling chlorine, for ex-
ample, don’t really reflect the liability exposure, why don’t the rail-
roads just raise the rates for shipping?

Mr. HAMBERGER. Well, that would be one approach, but when
there are uncapped liabilities, you can’t charge enough. That is to
say, the insurance—and I think what we will hear from the rep-
resentative from Aon is that there is a limit on liability insurance
that can be achieved—not only here, but through the reinsurance
markets in London—and the overall damages that could be as-
sessed could far exceed that cap, and we are talking about 100,000
shipments a year. You just can’t charge that much.

Mr. LATOURETTE. Let me ask it a different way. I think I talked
to the Administrator about coercion. And I am not a chemistry
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guy—that is why I went into politics—but it is my understanding
that if you, rather than using chlorine gas at a water treatment
plant, for instance, you could use something called sodium
hypochloride. If the railroads took the position that they were going
to charge as much—a lot more for hauling chlorine gas, don’t you
think that there would be some adjustments in behavior, and per-
haps we would see safer materials being shipped to water plants,
as opposed to chlorine gas?

Mr. HAMBERGER. As I know you will understand and appreciate,
we do not talk about rates at the AAR. So I can’t really address
that directly, other than to say no matter what the cost is, you
know, we are concerned that you could not charge enough to cover
an unlimited liability.

Mr. LATOURETTE. Let me ask you this, because you used the
“skin in the game” reference, and Mr. Durbin is going to be on the
next panel and it has already been brought up in some of the ques-
tions. The argument is being made that if railroads are absolved
or their liability or their exposure is reduced, that would be a dis-
incentive to safety, that they would have no incentive to carry
these materials safely. Do you have a response to that?

Mr. HAMBERGER. Well, I think on several levels. Number one, it
is good business to travel—to do things safely, and so that is why
we are focused on safety, we are focused on the safety of our em-
ployees, the communities in which we operate. So I don’t believe
there would be any diminution in emphasis on safety. Number two,
the proposal in the testimony does not absolve all liability, so there
would be “skin in the game.”

I guess I will take this opportunity to express my surprise at tes-
timony from the American Chemistry Council, where they actually
oppose any limitation on liability because they believe it would act
as a disincentive for railroads to act safely, while at the same time
the American Chemistry Council is a founding member of the
American Tort Reform Association, whose Web site talks about how
tort liability is not a driver for corporate responsibility.

We also have members of that ATRA, and we also believe that
tort liability is not a driver of corporate responsibility for safety
and security, and, actually, we believe it about them too. It would
be nice if they believed it about us.

Mr. LATOURETTE. Thank you.

Mr. Pontolillo, we were talking about the Graniteville accident a
little earlier and the observation from the National Transportation
Safety Board relative to breathing equipment. Does your organiza-
tion have an opinion or view as to whether or not additional safety
equipment should be placed in the locomotive?

Mr. PONTOLILLO. We can see a value to it, but, I think as Admin-
istrator Boardman said this morning, it brings with it a bunch of
subissues as to type, and you need to make sure that there is test-
ing and inspection and stuff. We do, but we believe that that is just
one part of an overall picture, because while that provides protec-
tion for the crew, it provides precious little for the community at
large. So we do favor that, but within the context of a much broad-
er approach designed to reduce accidents and, when there are acci-
dents, to reduce breaches in the tanks.

Mr. LATOURETTE. Thank you.
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Mr. Simpson, how much does a tank car cost, roughly, and how
long does it last when it is in service?

Mr. SiMPsON. Well, like Mr. Hamberger, we don’t talk prices, but
I can provide a—for the record, I can survey my membership and
give you a range of prices. The life of a tank car is approximately
40 years.

Mr. LATOURETTE. Forty years? And you talked a little bit, and
I know some of this you can’t talk about as well, but you talked
about the self-sealing technology. I always think of it sort of like
Bars-leak for your radiator, I think. Without going into the specif-
ics, well, can you be as specific as possible and tell us a little bit
about that technology?

Mr. SiMPSON. We are working with DHS and the railroads and
shippers to identify and look at materials that could be applied to
the side of tank cars that would either absorb a rifle shot or repel
a rifle shot. They are currently polyurethane type products. There
was a story in USA Today last week about truck liners, truck bed
liners that are being used, and this kind of material has been used
in Iraq on Humvees, and we are looking to see if it is applicable
to use on tank cars.

Mr. LATOURETTE. OK. I know that when the District of Columbia
was looking at having their ban on hazardous materials on the
CSX lines through the District, a well-meaning councilwoman came
in to meet with me and brought a picture of a tank car on a bridge
that we could probably see if we walked out the front door. Is this
technology designed to deal with that type of terrorist exposure?
That is what you are hoping to get at?

Mr. SiMPSON. We are hoping for either a deflection or an absorp-
tion.

Mr. LATOURETTE. OK. Thank you very much.

Mr. Barrow.

Mr. BARROW. Thank you, Mr. Chairman.

Mr. Hamberger, I certainly agree and understand the predica-
ment that the industry is in. The level of risk is unbelievably high,
and we are just one incident away from railroads having basically
to bet the company every time they roll down the track, and I un-
derstand we have got to address that in some way or another. But
it does seem to me that if the risk is that high and that great of
continuing to do things the way we are doing them now, it just
makes it that much more important that we try to minimize the
risk in every way we can.

Mr. HAMBERGER. Yes, sir.

Mr. BARROW. So I would like for you to weigh in with me a little
bit on the subject of car placement. And I think it is helpful to re-
view the facts of the Graniteville incident just to put this in con-
text.

As I understand it, there were forty-something cars in that train
consist. The three or so cars that had hazardous material were in
the front fourth, cars like six through nine, something like that.

Mr. HAMBERGER. Nine through eleven, I think, but yes.

Mr. BARROW. The last one of those was the only one to have suf-
fered a puncture. And as was explained earlier on, it was among
the toughest that are currently in use.
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Now, if Norfolk Southern, in that incident, had been following
the practice that had been recommended by the FRA way back in
1992, the policy that is still urged and recommended by the NTSB
today, all other things being equal—exactly the same human error,
exactly the same outcome, exactly the same collision, exactly the
same forces—but if those cars had been in the back third of the
train, anywhere in the back half of the train, there would have
been no puncture at all, because the last train to actually come off
the rails at all was like 12 or 13; and they were off the rails, but
they were standing up and weren’t hurt at all.

So all of the damage of this track speed collision with a standing
locomotive on a side track, all of this was absorbed in the crumple
zone of the front end of the train. And if we just had those cars
toward the rear, just in the back half of the train, nobody would
have died; and we had nine people who died just about as ghastly
a death as you possibly can. And, of course, if it had happened not
just over the line in Mr. Gresham Barrett’s district, in his rural
area, but downtown Augusta, in my district, it would have been un-
told numbers of people dying the most ghastly death that you can
imagine.

So my question is the railroads are following a policy, whether
it is dictated by Federal regulation or not. It is either a policy of
random placement—put them where you get them, where you
can—or it is a policy of deliberate placement. One concern I have
got is that the Federal Government is understood to weigh in and
basically say random is best. That will immunize you all from any
liability from following this Federal mandate of random, as opposed
to deliberate.

But if we do what most folks, put the baby in the back seat of
the car because it is safer than putting the baby in the front seat
of the car, if we do what most folks agree is the right thing to do,
and if the claims of—if the practice of random isn’t preempted from
State tort liability, railroads are running an incredible risk of hav-
ing someone say in a jury case someday, if it has been litigated to
a fair thee well that this claim isn’t preempted, that they are going
to have to pay a huge liability, when it could have been avoided
if they had adopted the smarter policy.

Wouldn’t it help the railroads if the Government were to be the
bad guy in this picture and come in and mandate the best stand-
ard, the best management practice, to mandate a policy of delib-
erate placement, one that you can work with, one that your mem-
bers can actually handle and deal with, but impose the cost uni-
formly so no railroad is going to be working at a competitive dis-
advantage compared to others by incurring the extra expense, the
marginal cost of stepping out and going front with a policy of delib-
erate placement? Wouldn’t it be best for everybody if the Govern-
ment does what sometimes only the Government can do, and that
is be the heavy in the picture and make everybody do the right
thing at the same time?

Mr. HAMBERGER. Let me try to respond as best I can. Number
one, I do not believe that the word “random” was quite right. That
is to say, there are rules and regulations, and one of the modules
from this Norfolk Southern training is switching and train place-
ment charts. That is to say, certain materials are not supposed to
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be placed next to each other depending on their volatility, and cer-
tain kinds of carloads are not supposed to be next to tank cars. So
it is not an entirely random

Mr. BARROW. So already a standard of care is being set?

Mr. HAMBERGER. There are already standards of care being set.
I did discuss this, and I would ask your permission to give you a
more detailed submission for the record, but as I understand it,
there is also some concern with the railroads on train dynamics,
that is to say, where some of these cars are placed based on their
weight in relationship to other cars in the train.

And then, third, I don’t know how often this happens, but it does
strike me, sitting here, thinking about it, that if the car is near the
end of the train and the impact comes from that end, you have the
reverse situation.

Mr. BARROW. There is no question that a policy of deliberate
placement creates a risk profile to replace an existing one.

Mr. HAMBERGER. Right.

Mr. BARROW. The question is one better than the other. And all
I would offer to you is that the industry already recognizes some
element of responsibility and sets a standard of care when you try
and keep bad things apart from each other.

Mr. HAMBERGER. Yes, sir.

Mr. BARROW. But if you are not also applying the same logic to-
ward where you are putting them on the train someday, either that
policy is preempted by Federal law because we are putting our
blessing on it, in which case folks are going to be hurt as a result
of preventable injuries if the policy of deliberate placement actually
makes more sense in more cases. And to apply that logic that there
are some risks that you actually would create gets back to the seat-
belt scenario; some folks are hurt by seatbelts, but far more lives
are saved by requiring everybody to do the thing that is best for
all concerned, it is that is the price you have got to pay in order
to save more lives.

Mr. HAMBERGER. I have probably said more than I know on this
already, so if I can respond in more detail for you.

Mr. BARROW. Well, understand this. I am trying to help you all.

Mr. HAMBERGER. I understand that.

Mr. BARROW. Where you all will minimize the risk, because, like
I said, if these claims aren’t preempted, you all are already staring
down the barrel of that gun. You have kind of aimed it at yourself
by recognizing the placement is an area of risk generation that you
create for the bystanders.

Mr. HAMBERGER. Yes, sir.

Mr. BARROW. Thank you.

Mr. LATOURETTE. Thank you, Mr. Barrow.

Ms. Johnson?

Ms. JOHNSON. Thank you very much, Mr. Chairman. I ask unani-
mous consent to submit my remarks and also to submit my ques-
tions. I had a couple of questions for Mr. Chipkevich, and I am sure
I didn’t get back right away. So I will submit those, if you don’t
mind.

Mr. LATOURETTE. Perfect. Ms. Brown also had some questions
that she wanted to ask of the panel. So just get them to us and
we will ship them along. Thank you.
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A;"e there any questions you want to ask this panel, Ms. John-
son?

Ms. JOHNSON. No, thank you.

Mr. LATOURETTE. OK.

Ms. Norton.

Ms. NorTON. Thank you, Mr. Chairman.

Mr. Hamberger, I knew I would get to you soon.

Before I do, let me ask a question, though, based on your testi-
mony, of Mr. Pontolillo. The railroads have this legendary history:
it is not I live near the railroad, it is working on the railroad. And
if you are a connoisseur of American literature, I suppose as much
has been written about working on the railroad as has been written
about being a cowboy.

Well, today we recognize that working on a railroad is to take
your life in your hands, and we are all sitting here trying to prob-
lem-solve, recognizing this to be a vital industry. I don’t even
think—there was testimony earlier that I don’t know if Mr. Ham-
berger was going to say, well, we are going to seek not to be a com-
mon carrier anymore, well, you know, he knows that is not going
to happen. So we really have to just grapple with this really dif-
ficult problem.

I want to look at South Dakota and South Carolina for a mo-
ment. Our good colleague testified about somebody on the front
porch. Of those who were Kkilled or injured, how many of them or
what percentage of them were workers, as opposed to passengers
or others in the community? Do you have any figures on that?

Mr. PONTOLILLO. I don’t have it off the top of my head, Congress-
woman. In Minot, I am not sure any of the casualties, perhaps one
was a railroad worker. In Macdona I do know that I believe there
were three fatalities, one was a BLET member and I believe a cou-
ple of the other crew members were injured, although not fatally.
And I think in South Carolina, well, obviously Chris Seeling, one
out of the nine fatalities was a railroad worker, the other eight
were residents of the community. And Mr. Seeling’s train crew was
injured in that as well.

Ms. NORTON. Are these fumes, the toxic fume issue?

Mr. PONTOLILLO. Yes. And there may have been some traumatic
injuries, I am not certain.

Ms. NORTON. The fume issue is a huge, huge issue. Of course,
workers have some protection. I didn’t know, frankly, until prepar-
ing for this hearing that workers could work 12 hours a day, but
now you say they work more, 16, 20 hours a day. You know, as an
enforcement agency, I just wanted to ask you a word about, you
know, if a worker is in fact working that far—first of all, you are
already working more than most members of Congress. So if you
are working even beyond that, is there a system for the FAA or
FAR, or somebody, to simply deal with that issue, either through
enforcement or some other remedy?

Mr. PoNTOLILLO. What has caused this particular problem for
the train and engine crews—and you are right, Congresswoman,
there is a 12-hour limitation for their working. In 1996 the Su-
preme Court decided that the time when you stop your train be-
cause your 12 hours is up, if you don’t reach your final terminal,
whatever period of time it takes to transport you—you are not



40

working at that point, but whatever time it takes to transport you
from there to where you finally get released is not counted as on-
duty time.

Ms. NORTON. So are you working, though?

Mr. PoNTOLILLO. You have a responsibility and an obligation—
if, for example, the train begins to move and you are sitting on it,
waiting for transportation, you have a responsibility to take action
to stop the train. You are not—you won’t be required to perform
any duties; you will sit there and wait for transportation.

In an ideal situation, you may only have to wait 15 minutes or
a half hour, but it is becoming increasingly common that crews
have to wait three, four, five, and six hours for that transportation,
and then have to be—once they finally get to their resting place,
be prepared to work again in as little as eight or ten hours.

Ms. NORTON. So this is a question of just being transported.
Then has this problem always been with us?

Mr. PONTOLILLO. Since 1996, since the Supreme Court decision.
But in the last several years it has gotten significantly worse for
two reasons. Number one, as I mentioned during my testimony, the
system itself is running at capacity, and running at capacity, it sort
of—there have been shortages of crews in many places. And there
are time when a train will sit sometimes with a crew on it, but
sometimes on unattended, eight, ten, twelve hours waiting for an-
other crew to have rest under the Hours of Service Act to be able
to come out and move it. It is something that has gotten worse as
time has gone on.

Ms. NORTON. Something really has to be figured out here. And
I don’t know what the answer is, but I am worried about the next
ride that crew gets on, that is kind of sitting around, getting
tired

Mr. PONTOLILLO. So are we.

Ms. NORTON.—without the usual kind of R&R. And an already
hazardous situation doesn’t help things. I do see the problem. I do
see that like the problem the industry is in in the first place.

All right, Mr. Hamberger, it is your time. Look, I sit on the Avia-
tion Subcommittee, and I think that was easy compared to what
this industry has to deal with. I mean, you know, we just spend
a lot of money, deal with it on the ground, and we think we have
fortified the industry. Of course, there was an attack first, and I
would like to prevent that. I take your point, or the point of some-
one, about collateral, the collateral effect Let us not call it damage.
I take it that the Amtrak passenger trains are often on the same
tracks, use the same tracks as, for example, CSX and other

Mr. HAMBERGER. That is correct, yes.

Ms. NORTON. I appreciated the problem-solving nature of your
testimony. I am going to ask you a couple questions about that. At
page 19 you began a discussion about what government should not
do.

Mr. HAMBERGER. Yes, ma’am.

Ms. NORTON. And you have also discussed what government
should do. Now, I have already said I understand the problem of
rerouting. One of the things that has been suggested is this notion
of pre-notification. I take your point that a train moves and the no-
tion of saying to everybody, we are coming, we are coming, and we
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have got hazmat on board probably is, as you say in your testi-
mony, difficult to implement.

Sitting on the Homeland Security Committee, I now see the way
in which whole regions are working together, for example, this re-
gion, you know, Maryland, Virginia, through which these trains go,
sit at the same table all the time, even receive money together,
which is then distributed among them.

Would it not be possible, particularly if you didn’t have to design
it, for notification within a region to come, and then it is on the
region to notify everybody else? We now have given them all kinds
of homeland security equipment that nobody had before 9/11. But
if nobody even knows, nobody, even the larger New York area or
Chicago area or national capital region even knows that such
trains are coming, then, of course, the whole question of notifica-
tion becomes troubling to people in that region. That kind of point
notification with responsibility elsewhere, wouldn’t that be possible
to use and help perhaps mitigate at least the concern in metropoli-
tan regions which now can do nothing about the fact that we have
to transport these materials with a common carrier? Wouldn’t that
mitigate the concern?

Mr. HAMBERGER. Well, I think what we do try to do, and through
our rules internally, we do work with each community in which we
operate and let the emergency responders know what material is
going to be coming through that community.

Ms. NORTON. You said pre-notification

Mr. HAMBERGER. You know, not by train, but we will sit down
with the chief of police or the chief of the fire department, Chief
Bell, and say here is the kind of material, here are the top 25 toxic
materials, hazardous materials that are coming through your com-
munity; here is how we believe the emergency response should be
handled for each one of those. We will help train the emergency re-
sponders.

And we have found—and as I have in my testimony from some
of the emergency responders—that getting notified every time a
train comes through sort of gets lost and it is a blizzard of paper-
work. So the idea is preparation, training, and then immediate no-
tification through the Freightscope project that

Ms. NORTON. So you think they come through so often that even
regional notification or notification that today we are transmitting
certain kinds of materials would not be beneficial?

Mr. HAMBERGER. That is our opinion, yes.

Ms. NORTON. Let me ask you about your notions about liability,
because I found them interesting, because you don’t say that the
railroads should not be liable or they should be capped and then
you are on your own. You indicate that there should be a cap for
common carriers who, after all, have no choice but to carry these
substances, but that over and above the cap, in one idea, the gov-
ernment would pay in excess and in another the industry would
contribute to a fund.

Now, since you are virtually a monopoly of this, you are the only
folks who can carry this, in effect. What I don’t understand is why
some notion of a cap with government accepting the responsibility,
there are going to be people, as you indicate, that are going to be
so seriously injured that you can’t possibly charge enough so that




42

you would be able to take care of all the liability. Would you or
anybody else ever proposed either of these ideas to this Committee
or anybody else?

Mr. HAMBERGER. No, ma’am, we have not. This testimony was
very seriously considered by the Association, was cleared with our
board of directors, and I think individual companies have broached
these topics, but as an association, this is the first time we are pro-
posing either a cap in liability or a release from the governmental
mandate that we haul this material.

Ms. NORTON. Let me ask you about insurance. In your testimony
I was caught off guard, I must say, by a phrase: and hopefully
more insurance companies would once again be willing to offer rail-
roads coverage. What does that mean, that you can’t get coverage?

Mr. HAMBERGER. Number one, I am impressed and honored that
you actually read the testimony, thank you very much, because it
was rather long. And I would really refer and defer to Mr. Beards-
ley from Aon, but it is my understanding that the number of insur-
ance companies who are willing to come forward and offer coverage
is dwindling to just less than a handful, and that his testimony in-
dicates that if there is another accident, that that may dwindle
even further.

Ms. NORTON. Was there a fall-off of insurers after South Dakota
and South Carolina?

Mr. HAMBERGER. Yes, ma’am. And, in fact, there was some con-
cern among some of our members that the availability would not
be there, notwithstanding the cost. The cost has gone up depending
on the company. I have heard 30, 40 50 percent. The retention
level has been increased and there is a cap even, as I say, in the
reinsurance market.

And to Mr. Barrow’s point, if the Graniteville accident had oc-
curred in another location, or had it occurred at 10:00 in the morn-
ing and not 2:39 in the morning, when the textile factory that was
there was not fully staffed or the elementary school a few blocks
away was fortunately not in session, had that not been the case,
I believe that the cap and liability would certainly have been ap-
proached, if not breached.

Ms. NORTON. Well, you can’t move without some insurance.

Mr. Chairman, that may be the most serious problem. We can’t
afford a Katrina-like situation where there are people who will not
be able to move back because no insurer, given the fact that they
now think that Louisiana is prone to these issues and that it is
going to be hard to protect, so there are places where no insurer
would go. Well, you know, the difference there, of course, is, as
heartbreaking as it is, not everybody has to live in New Orleans
or in that Louisiana area; whereas, these substances have to go,
which leads me to my final question.

You indicated something that interested me in my role on the
Homeland Security Committee, and that is about research for sub-
stitutes for some of these materials. But, Mr. Hamberger, we are
talking about some of the most commonly used materials in the
United States. I mean, one of the reasons people think that there
is an increase in incidents of cancer is just plain chemicals. Now,
you know, many of these chemicals really start in their primary
state as some of these chemicals.
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And by the way, as much as we are doing something about can-
cer, nobody says that, you know, the chemical that is in your
clothes or in this desk we are going to do away with. We simply
are finding cures for cancer and trying to do as much as we can
about our environment.

But when you look at what would happen if, for example, a car
blew up or there was an accident, or it was attacked, we are talk-
ing about chemicals that once you get them together is where the
issue is. We are talking about things like chlorine and ammonia.
We are not just talking about the rarified ones that we are most
afraid of, we are talking about hydrochloric and sulfuric acid. We
are talking about the kind of chemicals that we all learned about
when we took chemistry in junior high school and where, in a real
sense, it is unimaginable that somehow or the other, as visionary
as I like to be, that somehow we would live in a world in which
some mixture of these chemicals were no longer necessary or no
longer had to be transported.

What do you have in mind? Could you elaborate, finally, on what
you have in mind that would eliminate at least these most common
ones, or are you only talking about the newer ones that we are
most afraid of?

Mr. HAMBERGER. No. And let me just emphasize that our effort
to try to encourage product substitution is not meant in any way
was an attack on the chemical industry. They are a very important
part of our customer base, and we appreciate their

Ms. NORTON. No, you see, they would probably make the sub-
stitutes as well, Mr. Hamberger.

Mr. HAMBERGER. Good point.

And so the example that I am just familiar with here is the Blue
Plains Wastewater Treatment Plant, which used to get, I believe,
a tank car full of liquid chlorine once a week and now gets several
truckloads of what I call a chlorine bleach—I am not sure what the
official chemical is, but it is a chlorine bleach—that provides the
purification needed at Blue Plains.

But there is no fantasy here, this will not be a perfect substi-
tution, but we are talking about 100,000 carloads. If, with research
and incentives, some of those carloads can be replaced with chlo-
rine bleach to purify a water supply, you know, our view is that
that makes sense, and it will just reduce the scope of the exposure
for the communities and the employees. So if you can get 20,000
replaced by chlorine bleach, you now have 80,000 carloads moving.

The other big piece is anhydrous ammonia, which is used for fer-
tilizer. And I know that that is critically important. It is the most,
I am told, effective fertilizer out there. There are substitutes, but
they are not quite as effective. And as we are trying to grow more
corn to make more ethanol—which we are proud to haul as well—
you know, the need and demand for fertilizer is there.

But I guess our thought is—and not our thought so much as the
National Research Council and General Accountability Office say—
let us spend some time and resources taking a look and doing the
research, because that is the long-term solution. That is the way
to figure out how to minimize the liability and the exposure for the
communities.

Ms. NorTON. Thank you, Mr. Chairman.
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Mr. LATOURETTE. Thank you very much.

And to this panel, I want to thank you very much for your testi-
mony and thank you for answering our questions. You go with our
thanks.

Our next panel consists of Mr. Martin Durbin, Managing Direc-
tor of Federal Affairs, American Chemistry Council; Mr. Steven
Bell, Battalion Chief of the Augusta Fire Department in
Graniteville; Mr. Lawrence M. Mann, representing the American
Trial Lawyers Association; Mr. James R. Beardsley, who is the
Managing Director of the National Rail Transportation Practice
Aon Risk Services, Inc. Mr. Beardsley is accompanied by Ms. Debo-
rah Bates, who is Vice President and Complex Casualty Broker,
also of the same company.

Thank you all very much for coming. We look forward to hearing
from you.

Mr. Durbin, you are first.

TESTIMONY OF MARTIN DURBIN, MANAGING DIRECTOR, FED-
ERAL AFFAIRS, AMERICAN CHEMISTRY COUNCIL; STEVEN
BELL, BATTALION CHIEF, AUGUSTA FIRE DEPARTMENT;
LAWRENCE M. MANN, AMERICAN TRIAL LAWYERS ASSOCIA-
TION; JAMES R. BEARDSLEY, MANAGING DIRECTOR, NA-
TIONAL RAIL TRANSPORTATION PRACTICE AON RISK SERV-
ICES, INC., ACCOMPANIED BY: DEBORAH BATES, VICE PRESI-
DENT AND COMPLEX CASUALTY BROKER, NATIONAL RAIL
TRANSPORTATION PRACTICE AON RISK SERVICES, INC.

Mr. DURBIN. Thank you, Mr. Chairman, Congressman Barrow.
Again, I am here on behalf of the American Chemistry Council, a
trade association representing America’s leading chemical compa-
nies. Today, I am here to deliver one message: Safety is the start-
ing point and the finish line. That is where we begin and where
we want to wind up in our manufacturing operations, our transpor-
tation system, and throughout our entire value chain.

Materials transportation safety, that is the avoidance of acci-
dents and accidental releases of hazardous materials, is the pri-
mary focus for ACC, our member companies, our transportation
gartners, and the emergency responders with whom we work every

ay.

Through ACC’s Responsible Care initiative, our member compa-
nies and our partners are committed to continuous safety improve-
ment in every aspect of the value chain.

We have a strong and successful partnership with our rail car-
riers, the government, and emergency response community. For ex-
ample, in the 1980’s, ACC members, together with the railroads
and other stakeholders, developed TRANSCAER, a voluntary na-
tional outreach effort that helps communities prepare for and re-
spond to possible hazardous material transportation incidents.

ACC and its partners have invested billions of dollars in train-
ing, systems, technology and tank car safety and we will continue
to do in the future. Together, we have learned that hazardous ma-
terial safety is the result of many interrelated factors, including
overall safety of rail operations, track conditions and rail infra-
structure, placement of tank cars in their coupling to other cars,
training supervision and staffing of train crews, inspections of
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equipment, use of appropriate cars for specific hazardous materials,
and of course, the design and construction of the tank cars.

In short, we and our partners know hazardous materials safety
is a holistic process. Today, we are concerned that the partnership
is being compromised by some of our partners, and believe their
proposals are driving us down the wrong track regarding hazard-
ous materials transportation safety.

Among our concerns is the rush to require new car designs with-
out waiting for the technical study of car performance now under-
way at DOT’s Volpe Center. We are also troubled by efforts to alter
the basic liability rules that govern hazardous materials transpor-
tation.

The hazardous materials transportation safety issue is before us
for many reasons, but one crucial reason is that the product sup-
plied by the business of chemistry and including these hazardous
materials are essential in virtually every sector of our lives. We
have a $550 billion industry that employs more than one million
people in all 50 States. It accounts for 10 percent of all U.S. mer-
chandise exports. In fact, more than 96 percent of all manufactured
goods are directly touched by chemistry.

Congress wisely established a national science-based hazardous
material transportation system administered by DOT. That system
ensured that chemicals and other hazardous materials are deliv-
ered safely and reliably. The system’s goal is not to prevent their
movement.

We are concerned, however, by testimony from rail labor unions
regarding training and staffing deficiencies. Proposals to permit
one-person train crews should not be considered until proven tech-
nology solutions are in place to allow for safe operations with a sin-
gle crew member.

Why is this so crucial? The FRA reported last year the train acci-
dent rate has not shown substantive improvement in recent years,
and that the great majority of train accidents are caused by track
and human factors. Human factor accidents are growing in num-
ber. Now, we are aware and are encouraged by reports of recent
improvements in rail safety performance, but believe that more can
and should be done.

Let me briefly address the issue of liability that has been raised
today. Again, we believe that the cost of liability is the result of
safety performance. If safety improves and accident rates fall, li-
ability will diminish. The legal system appropriately places liability
on the party or parties that are responsible for an incident. The re-
moval or reduction of liability could have unforeseen or undesirable
consequences, including a further erosion of safety performance.

Regarding the common carrier obligation, I believe Congress rec-
ognized it as the framework on which the entire national rail
transportation system was founded, and that it remains crucial
today.

Finally, I want to address emergency response. For 35 years,
ACC’s CHEMTREC program has shared expertise with emergency
responders. When an incident takes place, responders contact
CHEMTREC's state of the art, 24/7 emergency center to determine
the best way to handle a wide range of hazardous substances. I
want to personally invite the members of this subcommittee and
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their staff to tour our CHEMTREC emergency center in Rosslyn,
to see how we work with local responders to help protect your com-
munities.

ACC would also like to work with the subcommittee to help
emergency responders nationwide receive the CHEMTREC and
Tll){lAN SCAER materials and training opportunities that are avail-
able.

The Nation needs a safe and reliable system of hazardous mate-
rial transportation governed by uniform national rules. That is the
system we have today and the challenge, for both the private and
public sectors, is to ensure that this system continuously improves.

We look forward to working closely with the subcommittee, with
the Congress, Department of Transportation, and all of our trans-
portation partners to make that happen.

Thank you, and I will be glad to answer questions.

Mr. LATOURETTE. Mr. Durbin, I thank you very much. I will take
you up on your offer, and I think I will have the staff get in touch
with you. I know I would like to come to Rosslyn and I am sure
that other members of the Subcommittee would as well. I look for-
ward to that.

To introduce our next witness, Chief Bell, I yield to Mr. Barrow
for just a moment.

Mr. BARROW. Thank you, Mr. Chairman.

Our next witness is someone we really ought to listen very close-
ly to because he is the only person here today who speaks for the
first responder community. In fact, he was in charge of the first re-
sponder community that responded to the Graniteville incident, the
worst of the ones we have heard about today.

So Mr. Chairman, it is my pleasure to introduce Mr. Steven Bell.
He is the Battalion Chief, the fellow at the Augusta Richmond
County Fire Department, the fellow who is in charge of the hazmat
team that responded to the Graniteville incident.

Chief Bell, thank you for being with us today.

Mr. BELL. Good afternoon. My name is Steven Bell. I am a Bat-
talion Chief with the Augusta Fire Department.

I would like to start off and thank Chairman Steve LaTourette
and Ranking Member Corrine Brown for holding this very impor-
tant meeting. I also want to thank you, Congressman John Barrow,
for inviting me to testify here.

Let me give you a little history. For the past 31 years, I have
been a firefighter/first responder. My tenure began in the 1970’s as
a firefighter, but it wasn’t until about the mid-1980’s that we
began to realize that there was a need for a specialized team of
firefighters that would be needed to handle any type of transpor-
tation of industrial accident there in the Augusta area.

Prior to the 1980’s, the only thing that we worried about in the
line of hazardous materials was gasoline, natural gas and propane.
That was it. The tools we had to deal with that were water, foam,
hand-held fire extinguishers, and a handful of these rubber gasline
plugs for natural gas.

In 1985, a group of firefighters decided it was time to begin the
uphill battle to form our first hazmat team. Any equipment that we
got was obtained by way of donations from the local industry. But
today, our hazmat teams consists of 23 members who are trained
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to technician level. We also have two custom-built hazmat units,
level A, B, and C suits. We have patch kits and other specialized
equipment.

On January 6, 2005, our training and equipment were put to the
test when a freight train carrying chemicals hit a parked train
near the Avondale Mills in Graniteville, South Carolina. The im-
pact caused poisonous chlorine gas to leak from the ninth car of the
train that was moving. More than 5,000 people were evacuated
from the site and 9 were killed.

I was on duty the morning that the Graniteville accident oc-
curred. The GVW, which is the abbreviation for Graniteville-
Vaucluse-Warrenville Fire Department, initially responded to this
accident. After their initial response, we were requested to send
our hazmat team to assist in the incident. Initially, our 9-1-1 dis-
patcher contacted me in my office and gave me the information
that she had. However, the information was still not clear. Our
first step after that is we got the team together there in my office
and we tried to assemble some information and obtain more infor-
mation.

What we decided to do at that time was to have a GVW member
to meet us at an appointed place miles away from the incident site.
That enabled us to get first-hand information so that we could as-
sess it even better. After this meeting with him, I knew that this
was not going to be the typical response. Our initial response from
our fire department consisted of both hazmat units, six on-duty
team members, we had six members called back for standby, a Bat-
talion Chief, which was myself, the Special Operations Chief, and
our Emergency Management Director who now serves as the Chief
of the Augusta Fire Department.

Because I knew that the GVW had limited resources, I knew
there was much more that was going to be needed than what we
could supply. Our department supplied personnel at the scene and
equipment for two weeks. Not only did we assist in the planning
and making an action plan, we also had a direct involvement in
seeing that these action plans were implemented.

I certainly hope an incident like this does not occur in any one
of the cities that you represent. While I don’t want anyone to have
to deal with hazardous materials accidents, I do think the Federal
Government has an important role to play in ensuring our Nation’s
emergency responders are properly trained and properly equipped
to respond to these types of accidents.

Specifically, more funding should be provided for training. Fire-
fighters need to have the appropriate level of training and we
should have new tools that should be developed to better identify
the hazardous cargoes. While the safety of emergency responders
cannot be fully guaranteed, the number of those injured or killed
as a result of exposures to hazardous materials can be impacted
through hazardous materials training.

Training is not only necessary for the new recruits, it is essential
for the fellow who has been there for a while. All first responders
need to have reoccurring hazardous materials training. Additional
funding is needed to ensure that all firefighters who respond to an
incident involving hazardous materials be prepared to respond ap-
propriately and safely.
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First responders not only need just plain everyday training. We
need an exceptional training. There is a facility, it is called the
Transportation Technology Center in Pueblo, Colorado that handles
that type of training. Through the generous sponsorship of CSX
Railroad, I was provided the opportunity to attend a week-long
course in March, 2005. The main emphasis of this training was on
rail cars, but more specifically the tank cars. Even though I serve
in a position that no longer I have to work in the hot zone, this
week-long class allowed me to become familiar with everyone and
they became familiar with me, and we knew what each other’s du-
ties are. This, in itself, is priceless.

We must work as a team on incidents like this. When we do this,
it builds confidence with one another. If you take classroom work,
add hands-on training, and add applying this training to a prac-
tical exercise, it equals a formula for the safest and most effective
resolution to a hazmat incident.

Unfortunately, most first responders are not afforded this same
opportunity due to the restricted budgets. We owe a lot of thanks
to Norfolk-Southern and CSX for providing a way for some of this
country’s first responders to attend these courses. In my opinion,
providing the opportunity for more first responders to attend is the
type of training that is money well spent.

I think the Federal Government should assist local communities
to provide this type of training to their firefighters.

Another good example of this type of training with hazardous
materials is a program that is offered by the International Associa-
tion of Firefighters. They are using instructors who are both cer-
tified in fire service instruction and certified hazmat responders.
They offer this free of charge real-world training in local commu-
nities that few institutions can match.

This brings me to a second point: Firefighters need to receive ap-
propriate levels of training. It is extremely important that emer-
gency responders are trained at a level that is appropriate to their
response. The Department of Labor regulations identifies five dif-
ferent levels of hazmat emergency response. That is: awareness,
operations, technicians, hazmat specialists, and then the on-scene
commander. But unfortunately, the normal training that is pro-
vided in many States is the awareness level, and this is totally un-
acceptable. This is inadequate.

This type of training is inadequate to prepare a firefighter re-
sponse to a hazmat call. Awareness training is really intended for
employees at a facility where hazardous substances are present,
and is intended to do, one, train them to recognize a potential re-
lease; and two, to initiate the response. In other words, let’s call
the proper agency, like the fire department.

All firefighters at a minimum should be trained at the operations
level. Operations level is designed for individuals who respond to
releases and/or potential releases. It teaches them how to protect
the nearby persons, property and the environment from the release
itself.

They also train to contain a release from a safe distance, keep
it from spreading, and prevent exposures. Clearly, this is the mini-
mum level of training that firefighters should be trained.
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Finally, as the Graniteville train accident proved, timely and ac-
curate information are the key to any successful emergency re-
sponse. This is especially true in a hazmat call. Without the ability
to quickly and accurately identify hazardous cargo, firefighters may
lack the necessary information to properly respond to a hazmat in-
cident. An improper response could result in injury and even death
to both the responder and civilians.

Identifying placards for hazardous materials rail cars are also an
important life-saving tool that can help provide firefighters with
the necessary information they need to respond. They are essential
for first responders to quickly obtain and easily obtain information
they need to size up the scene.

However, I do believe new technologies should be examined just
to see how they may be best utilized to supplement placards and
enhance the ability of the first responders to properly respond to
incidents involving hazardous materials.

I apologize for going over, and I want to thank you again for in-
viting me to appear here today. If there are any questions, I will
be pleased to attempt to answer them.

Mr. LATOURETTE. Chief Bell, thank you very much. You don’t
have to apologize. My experience with those of you from below the
Mason-Dixon line, it takes about 10 minutes what we up north say
in five.

Mr. BELL. Yes, sir. OK.

Mr. LATOURETTE. Mr. Mann, thank you very much for coming.
We look forward to hearing from you.

Mr. MANN. Thank you, Mr. Chairman. I am also from the South,
and being a lawyer on top of that, you can see the problems.

My testimony today is endorsed by the Association of Trial Law-
yers of America. I am a trial lawyer. As background, I participated
in drafting the Federal Railroad Safety Act in 1970, and in particu-
lar the preemption section. In fact, I looked at some of my old files
going back to those years, and I found some of my handwriting on
the preemption section which I helped draft.

I have been involved in quite a number of hazardous materials
accidents as either a consultant or representing the plaintiffs in the
litigation. So I think I can give the Committee some insight on
what Congress did in its deliberations in 1970 regarding preemp-
tion, and where it is today.

First, the rail industry, I appreciate Mr. Hamberger stating that
he regretted and offered his sympathy to the innocent victims, but
two points. One is in every case that I have ever been involved in
regarding hazardous materials accidents and serious injuries, the
entire industry has argued in front of the courts that we were pre-
empted. State common law did not apply. I submit to you that no-
where in the Federal Railroad Safety Act deliberations by Congress
was there any suggestion that State common law should be pre-
empted. It wasn’t even proposed by the railroads in those days. It
is a recent phenomenon.

It is just inconceivable that Congress at that time, or even today,
would even consider depriving innocent victims from recovery
where there is negligence involved. We are not talking about cases
where there was no negligence. We are talking about negligence.
If there was no negligence resulting from these accidents, there
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would be no litigation. We are talking about somebody who caused
a problem.

I submit to you that the Minot decision is a strange decision, I
must admit. It is wrong on many grounds in my view. Of course,
my view is just as an individual, but the Supreme Court has of-
fered its views on preemption. I am just going to spend just a
minute on what it has said. First of all, there is a presumption
against preemption. Secondly, it pointed out under the Federal
Railroad Safety Act that it displays considerable solicitude for
State law. And finally, to be preempted, there must be a clear and
manifest purpose of Congress. That certainly didn’t happen in the
Federal Railroad Safety Act.

Now, I want to point out a couple of things that were raised in
the hearings today. One is, Mr. Barrow, you mentioned train make-
up. Well, the railroad workers going back into the early 1980’s pro-
posed to both Congress and the Federal Railroad Administration
that there be standards set by FRA on train makeup. However,
train track dynamics is a complicated issue. I will just give you one
example. If there are heavy loaded cars at the rear of the train and
empty cars in the front of the train, you are begging for a derail-
ment. So that can’t occur. You have to have some combination that
is a safe train makeup. But there should be standards. I absolutely
agree with you, and so do all the railroad workers in the country.

Regarding the issue of human factor accidents, which you have
heard this morning, where they pointed out, various witnesses,
that it is up to about 40 percent today. I want you to keep in mind
that the railroads themselves and the railroads only determine the
causes of accidents, which are reported by the Federal Government.
The FRA doesn’t investigate. They may investigate maybe 1 per-
cent of the accidents in the country. So that statistic must be taken
in context with everything else you have to consider.

With regard to the national insurance issue, well, first of all, if
you look at what happened with the nuclear industry and the Fed-
eral insurance, I think you are going to find there are significant
problems there.

But aside from that, the incentive to provide a safe railroad is
the key to everything. Unless an innocent victim can recover, that
incentive goes away because in truth, if one would really analyze
Federal Railroad Administration enforcement, it is very weak. They
do a nice job on certain things, but it is barely a slap on the wrist
on the number of penalties that they impose versus how many vio-
lations they discover.

Thank you very much.

Mr. LATOURETTE. Thank you very much, Mr. Mann.

Mr. Beardsley, thank you for your patience. We look forward to
hearing from you.

Mr. BEARDSLEY. Thank you, Mr. Chairman, Mr. Barrow. Good
afternoon and thank you for the invitation to speak today.

My name is James Beardsley. I am here with my colleague Debo-
rah Bates, and we are attending the hearing representing Aon’s na-
tional rail practice. We are in the business of providing insurance
brokerage and risk management solutions to the railroad and rail-
related industries.
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As representatives of Aon’s national rail practice, we currently
design the excess liability programs for all but one of the five
American Class I freight railroads. In addition, we have a substan-
tial book of short line, transit and national passenger rail accounts.

Our purpose for being here today is to give the committee a
snapshot of the current state of the rail liability market and how
the transportation of hazardous materials may impact the capacity
and pricing of the insurance for those railroads.

Globally, there are currently three geographic centers for rail-
road liability insurance: the United States, Europe and Bermuda.
Their combined capacity for rail is about $1 billion. Our written
testimony gives a rundown of the more substantial underwriters in
this arena, but I don’t see that there is any need to go through
those things individually right now.

In the overall global insurance market, there is substantially
more than $1 billion available, but we are dealing with a class that
is considered to be quite volatile and only a select few companies
are willing to participate.

Of the underwriters referenced in the written testimony, there
are about four of them that are considered to be lead markets. The
lead markets set the terms and conditions of the insurance in nego-
tiation with ourselves and our clients, the railroads. They set the
pricing and the attachment point on the lowest layer of the insur-
ance.

The American domestic leaders, the American Home and the
Lexington, are both divisions of AIG. The European leaders are the
Gerling, which is headquartered in Cologne, Germany, and Lloyds
of London, of course, led by the syndicate, the Wellington. Over the
last several years, the North American railroad liability market
has contracted substantially. Five years ago, railroads were able to
purchase in excess of $1.5 billion of liability coverage.

The number of insurance companies and Lloyd syndicates willing
to write freight railroads has decreased, while the price charged for
the capacity has increased. There are several events that have ex-
acerbated this situation, including the events of September 11,
large derailments with chemical releases, contraction of the world-
wide insurance market for risks like railroads, large passenger
losses, and even the hurricanes.

It is important to note that the recent bombings in both London
and Madrid focused underwriters’ attention on the terrorist threat
as well as it relates to the rail industry. This is in light of the fact
that most of the participating liability underwriters provide full
terrorism cover and a large percentage of that capacity is not eligi-
ble for protection under the extended TRIEA as it comes from for-
eign insurance companies. As a result, any further terrorist event
on a transit passenger or freight railroad could have a disastrous
impact on the available rail capacity and the breadth of coverage
available.

Now, perhaps more specific to the subject of this hearing, we are
very concerned that a further large liability loss involving hazard-
ous chemicals, especially inhalants, could result in an additional
contraction of the liability market capacity and a spike in its price.
When underwriters are examining a submission in order to evalu-
ate the exposures on freight railroads, their attention is drawn to
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the number and type of hazardous material carloads. This informa-
tion will have a direct bearing on the premium charged and the ca-
pacity offered.

Underwriters focus on the holding of hazardous materials be-
cause they have been the proximate cause of many of the largest
losses to insurers to date. We feel that we should emphasize that
terrorism and hazardous chemical data must be looked at in con-
junction with each other. These are the two major areas of concern
for the participants on excess liability programs for freight rail-
roads, and thus are a major concern for the railroads themselves.

In conclusion, as the professionals charged with the task of se-
curing financially secure capacity for our railroad clients to cover
catastrophic accidents or events, we must report that we are con-
cerned. We are concerned about the continued viability of the rail-
ri)ad liability market in the face of another catastrophic hazmat
claim.

We are concerned more from the standpoint of adequate avail-
ability than merely cost. Had the Graniteville, South Carolina loss
happened at a different time of day or another railroad derailed in
a more populated area, the likelihood of the ultimate loss exceeding
the available insurance, and thus undermining the liability mar-
ket’s long-term commitment to railroads, increases dramatically.

At Aon, we are always in search of new and additional capacity
to replace underwriters who exit the rail liability market. At this
point in time, there are not many options open to replace the wan-
ing capacity. One more catastrophic loss could collapse the avail-
able structure of the risk transfer completely.

Thank you very much for your time, and I look forward to your
questions.

Mr. LATOURETTE. Thank you, Mr. Beardsley.

Just so I am clear, when you say that the current capacity of $1
billion, are you indicating that if I was a railroad and I wanted to
buy the most insurance that was available to me, that the most in-
surance that is available to a Class I railroad today is a policy of
$1 billion?

Mr. BEARDSLEY. It is about $1 billion.

Mr. LATOURETTE. About $1 billion. And just when you talk about
attachment points, is that what I would call a deductible?

Mr. BEARDSLEY. Right.

Mr. LATOURETTE. OK.

Mr. BEARDSLEY. Similar to that, but I won’t get into insurance-
ese with you.

Mr. LATOURETTE. OK. So basically, if the railroad was flush with
cash and wanted to buy the best policy that they could, they could
get maybe $1 billion of coverage. What would the attachment point
be, $50 million?

Mr. BEARDSLEY. Most of the attachment points currently are at
about $25 million.

Mr. LATOURETTE. About $25 million. Are you aware of any judg-
ments or any exposure above $1 billion that has been incurred in
judgments against railroads?

Mr. BEARDSLEY. No, I don’t. The largest insured loss to date that
we are aware of is the Graniteville, South Carolina loss, which is
reserved as something substantially less than that.
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Mr. LATOURETTE. OK, thank you.

Mr. Mann, I have to agree with you. I don’t know how the court
came up with a decision in the Mehl case. I don’t know what they
were thinking. I don’t know how they determined that there was
preemption.

I was interested because one of my questions was whether or not
the railroad had argued that there was preemption, because I find
that to be kind of an interesting argument. Without naming the
railroad, we had a similar situation back in Ohio where a railroad
came in and said that State law should apply, and then when they
lost, they said, oh, wait a minute, we think Federal law should
apply.

I didn’t quite understand that. Are you aware, however, in that
case that in both of our opinions was wrongly decided, is there any
constitutional recourse for the folks that had their claims dismissed
3rd§ettled in light of the fact that the court ruled the way that it

id?

Mr. MANN. The litigation has moved to Minnesota because the
Federal judge apologized in his opinion, and he suggested that the
plaintiffs move their case to Minnesota. However, both cases have
been removed to the Federal court. In the Federal court system,
there have been inconsistent decisions. In most all of the State
court decisions, they have not ruled that there was preemption of
State common law.

One of the arguments made in the preemption arena is that
under the 49 U.S.C. 20-106, which is the preemption section, the
railroads, one of their favorite arguments is Congress said there
should be national uniformity. Well, the Supreme Court has ad-
dressed that also, I would submit, in a case called Sprightsman v.
Mercury Marine at 537 U.S. 51. The Supreme Court said, the con-
cern with uniformity does not justify the displacement of State
common law remedies that compensate accident victims and their
families and that serve the actual prominent objective of promot-
ing, this was a Boat Safety Act case, which is almost the same lan-
guage as the Federal Railroad Safety Act language regarding pre-
emption.

So the Supreme Court told the judge that uniformity is not the
key here, but the judge just paid no attention to it.

Mr. LATOURETTE. Right. And Chief, I took from your testimony
that you found the experience out at the Pueblo site run by the
FRA and AAR to be time well spent. Did you train on the perma-
nent train wreck out there that they have?

Mr. BELL. Yes, sir. It is as realistic as it can get, even as far as
live fires and actual explosions.

Mr. LATOURETTE. I remember when I was out there, I was so im-
pressed with it. We had the folks from Union Pacific who were
training at the time, and they had one fellow in on his laptop cor-
responding with people so that they could assess what it is that the
ﬁﬁ"st responders were dealing with, and then the crew was out
there.

I found it to be great. I know you were in the room. We discov-
ered in preparation for this hearing that they had a capacity out
at Pueblo to do three times as much training as they are currently
doing. I hope Administrator Boardman takes it up with his coun-
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terparts at Homeland Security. I don’t know why we wouldn’t be
sending people out there. I think it is money well spent.

And then lastly, before I yield to Mr. Barrow, Mr. Durbin, you
were in the room when you heard Mr. Hamberger’s proposal about
a Federal backstop, for lack of a better word, and I assume I know
your answer, on being relieved from the common carrier obliga-
tions. I am not even going to ask you on that question.

But what is your reaction to the proposal by AAR relative to this
Federal backstop or cap?

Mr. DURBIN. Again, our concern was whether or not removing or
reducing liability would end up somehow providing a disincentive
for improving safety. But it is an issue that has got to be discussed
within the entire transportation system, to make sure that we are
doing everything possible from rail operations to tank car design to
emergency response, to look at the whole picture before we start
looking at where do we reduce and remove liability in the system.

Mr. LATOURETTE. Then let me just ask you this, we have this
whole issue of these dangerous chemicals. I think I asked Mr.
Hamberger about it. Why don’t some of your members substitute
this sodium hypochloride for chlorine gas? Why isn’t that a decision
ic{hat ‘i?s made to benefit, reducing everybody’s liability? Do you

now?

Mr. DURBIN. Well, those are decisions made by the customers
and the users, and those decisions are being made. They are legiti-
mate decisions that have to be made, and that are made, but they
are not simple, just let’s go swap out a chemical here. The Blue
Plains decision was a three year process to come up with, is this
the right thing for the Blue Plains facility. There were a lot of risk
tradeoffs there. I think it was a perfectly legitimate decision to
make, but they no longer have the rail tank car there. You now
have for every tank car, multiple trucks that are on the railroad.
I am not saying it was a bad decision, and those decisions are
being made.

Secondly, I would tell you from an industry standpoint, I mean,
this is an industry, and certainly our members don’t shy away from
innovation and competition, and are always changing and innovat-
ing and improving the safety of their products and the way we dis-
tribute them. We spend $23 billion a year in research and develop-
ment. One of every eight patents goes to the business of chemistry.

We have the safest manufacturing industry in the country. We
are very proud of that. So I think that these are things that we
bring to the table when we are part of this system for improving
safety in the transportation sectors.

Mr. LATOURETTE. Thank you very much.

Mr. Barrow?

Mr. BARROW. Thank you, Mr. Chairman.

Chief, I want to follow up on your comments and explore a couple
of areas: one, the importance of training and the level of training,
and also the importance of real-time notice. If we take anything
away from this hearing today, from the first responder community,
i%l is to take an understanding of just how training plays a role in
this.

I don’t think a lot of folks realize this, but any level of training
and responding to a hazmat situation delays your response to some
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extent. And inadequate training delays your response even more.
I know it runs kind of counterintuitive because the culture of the
first responder community is rush to the hazard, as close as you
can; close with the enemy; and deal with it.

But how is the situation different when you all know you are
dealing with a hazmat situation?

Mr. BELL. Well, you are exactly right. That is the reason there
are red lights and sirens on fire trucks is to get there quick. That
is the typical norm for firefighters. We want to get there quick and
our ultimate goal is to help. When we show up, we are there to
help, whether it is to save a life or property.

When you look at the hazmat aspect of it, it changes completely.
We have to sit back. We have to formulate game plan, and you
have to make sure the game plan is well organized and put to-
gether, and everybody has to agree on it.

Let me make a quick comparison. I have thing in my head that
I compare a hazmat situation to. If you were to take me outside
this room, blindfold me, tie my hands up, and cut out all the lights
and cover all the windows, and you tell me: Over there on the left
side of the room there is a rattlesnake; go get it.

And see, you just can’t rush in. That is what a hazmat situation
is like. It is trying to deal with something and the more informa-
tion you get, you know, you untie my hands, and I get more infor-
mation, and the blindfold comes off; more information, the lights
come on, and so forth and so on.

So you have to sit back and wait until you have the right infor-
mation and wait until you have the right plan, then go.

Mr. BARROW. This leads to my next observation about the impor-
tance of training, and inadequate training. Any amount of training
tells you you have to stand off from the hazardous situation. Inad-
equate training doesn’t give you some idea of how to attack the sit-
uation. So I first want to commend the industry and the FRA, be-
cause together they are funding training efforts. But this is an area
where I think we can and need to do more.

What is the effective level of training we have right now? And
how does that delay response even more?

Mr. BELL. Basically, everybody trains to awareness, which is
what just tells you, watch out; there is something going to happen;
get out of the way. The International offers the operations level
free of charge, and I really think that is a good program. They offer
a very good program.

Mr. BARROW. It gives you the ability and the training to actually
do something about it.

Mr. BELL. Exactly. You know, you can take it further. We have
a few in our fire department that are beyond the hazmat tech level.
But operations is the minimum. Awareness, to be honest with you,
is just not enough.

Mr. BARROW. Lastly, on the subject of real-time notice, an impor-
tant subject any way you look at it. According to the reports of the
NTSB and others, there was at least a 25 minute to one hour delay
in getting information on what the railroad knew and when they
knew it, to the first responders on the scene. When you tack a 25
minute to one hour delay in responding to all the people in the sit-
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uation, aren’t you increasing significantly the risk of harm to folks
who could be rescued?

Mr. BELL. Yes, sir. First of all, to get the information, you can
formulate a game plan and do your rescue. The further you delay
it, until you get the information, you can’t formulate a plan.

Mr. BARROW. They had a lady who was trapped in the car as a
result of the collision and was right next to the incident, who man-
aged to survive the thing. If the wind had changed, she would be
dead today.

Mr. BELL. That is correct. She did survive and she was rescued.
But like I said, until we knew exactly what was going on, we didn’t
want to send a rescuer in there, so we had to get the information.

Mr. BARROW. My point is, as long as it takes you all to formulate
a plan, and as long as it takes you all to implement a plan, if you
tack on the time it takes for us to get the information the railroad
had to you all, that is just that much added time, that much added
exposure to risk of harm.

Mr. BELL. Yes, that is exactly right. Time is a very important
factor. The more time you take to get to a victim, the less chance
their survivability is.

Mr. BARROW. Thank you, Chief.

Mr. LATOURETTE. Thank you, Mr. Barrow.

To this panel, I want to thank you very much for your testimony,
and also for answering our questions. I want to thank all of the
witnesses who appeared before us today, together with the mem-
bers who participated.

This hearing is adjourned. Thank you very much.

[Whereupon, at 1:42 p.m. the subcommittee was adjourned.]
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Aon Risk Services
Rail Liability Insurance Market

James R. Beardsley and Deborah S. Bates are attending the hearing representing Aon
Risk Services” Rail Practice. Aon Risk Services is a world leader in delivering
integrated, innovative solutions in insurance and risk management, human capital
consulting and specialty insurance underwriting. Our professionals are experts in their
fields and possess specialized knowledge and skills. One of the specialties is a dedicated
industry focus on railroads and rail related industries. Within that specialty, we are
recognized as the industry leader.

As well as being the leading freight railroad insurance broker in the world Aon is the:

No. | global reinsurance broker
No. 1 global manager of captive insurance companies
No. 1 global retail insurance broker

As representatives of Aon’s National Rail Practice, we currently design the excess
programs for all but one of the five american Class 1 freight railroads. In addition, we
have a substantial book of short line, transit and national passenger rail accounts.

Our purpose for being here today is to give the committee a snapshot of the current state
of the rail liability market. Additionally, we will discuss how the transportation of
hazardous materials impacts the capacity and pricing of insurance for the railroads.

Globally there are currently three geographic centers for railroad liability insurance, U.S,,
Europe and Bermuda.

Their combined capacity is almost one billion dollars. The smallest market is the U.S.,
with only about $75 million. The European markets have the capability to provide an
additional $300 million. Finally, since 2002 Bermuda has come into the market with a
further $575 million.

American

American Home $50M
Lexington $25M
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European

Gerling $75M
Liberty International $50M
Lloyd’s $50M
SCOR $25M

Swiss Re $50M-$100M
XL Europe $50M
Bermuda

ACE $150M
Arch $25M
Allied World $50M
Chubb $35M-$50M
Endurance $25M

Max Re $25M

Starr $150M

XL Bermuda $100M

In the overall global insurance market there is substantially more than $1B depicted
above available, but we are dealing with a class that is considered to be very volatile and
only a select few companies are willing to participate. In order to access this capacity the
railroads are required to pay substantially more than most other industry groups at an
equivalent attachment point, as the potential exposure to loss is deemed to be far higher.

Within the companies listed above there are four that are considered to be lead markets.
The lead markets set the terms and conditions of the insurance. They set the pricing and
the attachment point of the lowest layer of insurance. The expertise of these individuals
is accepted in most cases by the rest of the market as the base on which to build the
balance of the program to the level required by each railroad. The American domestic
leaders are American Home and Lexington, both divisions of AIG. The European leaders
are Gerling, headquartered in Cologne, Germany, and Lloyd’s of London syndicate,
Wellington.

Over the last several years the North American railroad liability insurance market has
contracted substantially. Five years ago railroads were able to purchase in excess of $1.5
billion in coverage. The number of insurance companies and Lloyd’s syndicates willing
to write freight railroads has decreased, while the price charged for the capacity has
increased. There are several events that have exacerbated this condition.



60

Aon Risk Services

September 11, 2001

Large derailments with chemical releases
Contraction of the worldwide insurance market
Large passenger losses

Hurricanes

* & & & o

As aresult of September 11™ a substantial amount of insurance capacity withdrew from
the market. It was not as a direct result of large liability losses that occurred on that date,
but the impact on the capital base of the insurance market as a whole.

Over the last 10 years freight railroads have sustained several catastrophic liability losses.
The insurance markets have reserved these losses in excess of $600M against premiums
paid of approximately $300 million. As a result of these events several insurance
companies have ceased writing railroad insurance. Some of the companies that have
exited the North American rail business include:

CNA

American Re
California Union
General Star
TIG

Anglo American
Zurich London

In general, the insurance market, both foreign and domestic, has contracted. Over the last
decade the number of active Lloyd’s syndicates has substantially reduced. At one point
Lloyd’s marine syndicates could be counted on for a substantial participation in the
higher layers on a railroad program. In recent years their capability has been
substantially curtailed due to tighter intermnal regulations combined with decreased
willingness to participate on accounts considered to be volatile.

Lastly, the losses incurred on passenger and transit systems adversely impact freight
railroad insurance capacity and pricing. Freight and transits are usually written by the
same underwriters; therefore any loss incurred by one adversely affects the other.

As you know, 2005 was a cataclysmic year for natural disasters. Insurance market losses
for Katrina and Rita have been estimated to be in excess of $70 billion dollars. While
there were no large liability losses for large freight railroads as a result, there were a few
very large property claims. These losses are currently estimated to exceed $600 million.
There is indirect effect on liability from property losses in a given class of business.
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The recent bombings in both London and Madrid focused underwriters attention on the
terrorist threat as it relates to the rail industry. This is in light of the fact that most of the
participating liability underwriters provide full terrorism cover and a large percentage of
the capacity not eligible for protection under TRIEA as it comes from foreign insurance
companies. As a result, any further terrorist event on a transit, passenger or freight could
have a disastrous impact on the available rail capacity and the breadth of coverage
available. Underwriters’ concern is emphasized by the attention paid during the renewal
process to information provided in the Terrorism Questionnaire that is currently required
in all market submissions. This information has a marked effect on all underwriter’s
willingness to provide coverage. In most cases, the more in-depth the information
provided to underwriters as to the perceived exposures and the lengths to which the
railroad has gone to mitigate them will only serve to enhance the terms that underwriters
are prepared to offer.

We are concerned that further large liability losses involving hazardous chemicals,
especially inhalants, will result in an additional contraction of the lability market
capacity and a spike in price. We feel that if there is another chemical loss in excess of
$50 million that the current insurance attachment point of $25 million dollars will likely
disappear. It is expected that the self insured retention will increase to at least $50
million. This will not be a decision that the railroads make, it will be foisted upon them
by the market, as there will be no underwriters willing to participate below $50 million of
self insured retention.

When underwriters are examining a submission in order to evaluate the exposures on
freight railroads, their attention is naturally drawn to the number and type of hazardous
material carloads. This information will have a direct bearing on the premium charged.
Underwriters focus on the hauling of hazardous materials because they have been the
proximate cause of many of the largest rail industry losses to date. They will also pay
considerable attention to the amount of investment committed by the railroad on
maintenance of way and equipment in order to ensure that the infrastructure is of the
highest possible standard.

We feel that we should emphasize that terrorism and hazardous chemical data must be
looked at in conjunction with each other. These are the two major areas of concern for
the participants on excess liability programs for freight railroads and thus are a major
concern for the railroads themselves

In conclusion, as the professionals charged with the task of securing financially secure
capacity for our railroad clients to cover catastrophic accidents or events, we must report
that we are concerned. We are concerned about the continued viability of the railroad
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liability market in the face of another catastrophic hazmat claim. We are concerned more
from the standpoint of availability than merely cost. Had the Graniteville, SC loss
happened at a different time of day, or another railroad derailed in a more populated area,
the likelihood of the ultimate loss exceeding available insurance and thus undermining
the liability market's long term commitment to railroads increases dramatically.

At Aon, we are always in search of new, additional capacity to replace underwriters who
exit the rail liability market. At this point in time, there are not many options open to
replace waning capacity. One more catastrophic loss could collapse the available
structure of risk transfer completely.

James R. Beardsley

Managing Director

Aon Risk Services

National Rail Transportation Practice
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Subcommittee on Railroads,
Committee on Transportation and Infrastructure,
U.S. House of Representatives
June 13, 2006

Good morning, my name is Steven Bell, and I am a Battalion Chief for the Augusta,
Georgia Fire Department. [ would like to start off by thanking Chairman Steven
LaTourette and Ranking Member Corrine Brown for holding this important hearing. I
also want to thank Congressman John Barrow for inviting me to testify here today.

For the past 31 years, I have been employed as a firefighter and first responder. My
tenure began in the mid 70°s. However, it wasn’t until the early 80’s that we began to
realize that a specialized group of firefighters was needed to handle any incident that
might occur in the industrial or transportation fields in Augusta. Prior to the early 80’s,
the only hazardous materials we worried about were gasoline, natural and propane gas.
The only tools we had at our disposal to deal with hazardous materials incident were
water, foam, hand held fire extinguishers, and an assortment of natural gas line plugs.

In 1985 a few firefighters began the up hill battle of forming our first hazmat team. Any
equipment that was obtained came by way of donations from our local industry. Today
our hazmat team consists of 23 members. We also have two custom-built hazmat units;
level A, B and C suits, patch kits and other equipment.

Our training and equipment were put to the test on January 6, 2005, when a freight train
carrying chemicals hit a parked train near an Avondale Mills plant in Graniteville, South
Carolina. The impact caused poisonous chlorine gas to leak from three of the moving
train's cars. More than 5,000 people were evacuated from the site and nine people were
killed.

1 was on duty at the time of the Graniteville accident. The Graniteville-Vaucluse-
Warrenville Volunteer Fire Department initially responded to the accident. They were
not aware that the accident caused a chlorine leak. Approximately 25 minutes after the
initial response, our hazmat team was requested to assist in this incident. Our 911 center
contacted my office by phone. The 911 dispatcher relayed all of her information to me.
However, the information was not clear. Our first action was to assemble a team at one of
our two-hazmat stations. After we obtained as much information as possible we requested
that a member of the Graniteville-Vaucluse-Warrenville Volunteer Fire Department to
meet with us several miles away from the site. This enabled us to gather more first hand
information. After this meeting with the Graniteville-Vaucluse-Warrenville Fire
Department representative, | knew that this would not be the typical hazmat incident. The
initial response from our department consisted of the following: hazmat units (six team
members with an additional six on stand by), one battalion chief, the special operations
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chief and our Emergency Management Agency director who now serves as the fire chief
of the Augusta Fire Department. Graniteville-Vaucluse-Warrenville resources are limited
and it became apparent that much more was going to be needed.

Our department supplied personnel at the scene for two weeks. Not only did we assist in
the planning aspect of the response, we also had direct involvement in seeing that these
action plans were implemented.

I 'hope that an accident similar to the one in Graniteville does not happen in one of the
cities you represent. While I don’t want anyone to have to deal with a hazardous
materials accident, I do think that the federal government has an important role to play
ensuring that our nation’s emergency responders are properly trained and properly
equipped to respond to incidents, such as the accident in Graniteville, involving
hazardous materials. Specifically, 1.) more funding should be provided for training, 2.)
firefighters need to receive the appropriate levels of training, and 3.) new tools should be
developed to better identify hazardous cargo.

‘While the safety of emergency responders can be fully guaranteed, the number of those
injured or killed as a result of exposure to hazardous materials can be significantly
impacted through hazardous materials training. Training is not only necessary for new
recruits, it is also essential to provide refresher training to all first responders to ensure
their ongoing safety. Additional funding is needed to ensure that all firefighters who
respond to an incident involving hazardous materials be prepared to respond
appropriately and safely.

First responders not only need training in area of hazmat response, we need exceptional
training. There are training facilities that provide hands-on training such as the
Transportation Technology Center in Pueblo, Colorado. Through the generous
sponsorship of the CSX Railroad I was provided with the opportunity to attend a week
long course in March of 2005. The main emphasis was on rail cars especially the various
tank cars. Even though I serve in a position in which I no longer work in a hot zone, this
week long class allowed everyone to become familiar with one another and our duties at
an incident. This alone is priceless. We must work as a team and courses like this build
confidence with one another. Classroom work + hands on training + applying this
training to a practical exercise = a formula for the safest and most effect resolution to a
hazmat incident.

Unfortunately, most first responders are not afforded this same opportunity due to
restricted budgets. We owe a lot of thanks to Norfolk and CSX for providing a way for
some of this country’s first responders to attend these courses. In my opinion, providing
the opportunity for more first responders to attend this type of training is money well
spent. I think that the federal government should assist local communities to provide this
type of training to their firefighters.

Another excellent example of the sort of training that should be expanded upon is the
hazardous materials training program offered by the International Association of Fire
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Fighters (IAFF). Using instructors who are both certified fire service instructors and
certified hazmat responders, the IAFF offers, free of charge, real-world training in local
communities that few institutions can match.

This brings me to my second point, firefighters need to receive the appropriate levels of
fraining. It is extremely important that emergency responders are trained at a level
appropriate to their response. Department of Labor regulations identify five different
levels of hazmat emergency response training: Awareness, Operations, Hazmat
Technician, Hazmat Specialist, and On-Scene Incident Commander. Unfortunately, the
level of training that is currently provided in many states and localities is at the
“awareness” level. This training is inadequate to prepare firefighters to respond to a
hazmat call. Awareness training is intended for employees at facilities where hazardous
substances are present, and is intended to 1.) train such employees to recognize potential
releases of a hazardous substance and 2.) initiate a response sequence by contacting the
appropriate emergency response entity, such as the local fire department.

All firefighters should, at a minimum, be trained at the “operations™ level. Operations
level training is designed for individuals who respond to releases or potential releases of
hazardous substances to “protect nearby persons, property, and the environment from the
effects of the release.” They are trained to contain the release from a safe distance, keep it
from spreading and prevent exposures. Clearly, this is the minimum level at which
firefighters should be trained.

Finally, as the Graniteville train accident proves, timely and accurate information are key
to any successful emergency response, and this is especially important on 2 hazmat call.
Without the ability to quickly and accurately identify hazardous cargo, firefighters may
lack the necessary information to properly respond to a hazmat incident; an improper
response could result in injury or even death of both firefighters and civilians.

Placards identifying hazardous materials on rail cars are important and life-saving tools
that help provide firefighters with the information they need to properly respond, and
they are essential for first responders to quickly and easily obtain the information they
need to assess a scene. However, new technologies should be examined to see how they
may best be utilized to supplement placards and enhance the ability of first responders to
properly respond to incidents involving hazardous materials.

I thank you again for the opportunity to appear before you today. I would be pleased to
answer any questions.
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June 13, 2006

Statement of U.S. Representative Shelley Berkley (NV 01)
Hearing on Current Issues in Rail Transportation of Hazardous Materials
House Committee on Transportation and Infrastructure
Subcommittee on Railroads

Mr. Chairman and distinguished members of the Subcommittee;

Thank you for allowing me this opportunity to express my concerns about an issue of great
importance to the families I represent in Southern Nevada — the transportation of high-level
nuclear waste.

Current plans for the proposed nuclear waste repository at Yucca Mountain, roughly 90 minutes
drive from Las Vegas, call for decades of waste shipments to Nevada. Each and every train
carrying this toxic cargo represents an accident waiting to happen or a potential target for
terrorists looking to unleash radioactive contamination or to acquire materials for a dirty bomb,

Experts from the State of Nevada have predicted that over the course of more than three decades
of shipments, there will be anywhere from 160 to 390 accidents involving nuclear waste. And
the cost of clean-up for one such accident could run well into the billions, according to these
same state officials.

But the transportation of nuclear waste is not only a Nevada problem. Railroad shipments of
nuclear waste will cross 44 other states on their way to Nevada, passing through communities
large and small, and by hospitals, schools, houses of worship and the backyards of millions of
families.

No study has fully addressed the vulnerability of these waste shipments to a deliberate 9/11-style
terrorist attack or what the aftermath of such a strike would be on nearby communities and
commercial rail service. A successful terrorist attack on a shipment of nuclear waste could
unleash enough radiation to threaten human life and permanently contaminate the environment.
Health impacts from such an incident include increased cancer deaths from radiation exposure,
while clean-up costs from such an incident could easily run into the billions. Areas surrounding
the site of the contamination, including rail lines, could be off-limits for years, or even
permanently, if radiation levels remain sufficiently high.

Rail shipments to Yucca Mountain are also at risk of an accident, including those involving other
hazardous materials which could further compound the existing danger presented by nuclear
waste alone. In addition, America’s local first responders lack the training and equipment
required to handle a large accident involving high-level nuclear waste.

Communities at risk from shipments of nuclear waste must be given the resources and training to
prepare not only local police and firefighters, but also those who live near rail routes that will see
shipments of radioactive garbage destined for Yucca Mountain.
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While the Bush Administration, the nuclear industry and other Yucca Mountain supporters will
attempt to downplay the very real possibility of an accident or attack releasing harmful amounts
of radioactivity, it must be remembered that the sheer number of shipments required under the
President’s plans for Yucca Mountain will be far greater in number and far longer in duration
than anything that has gone on in the past.

Despite this incredible danger, and the need for cooperation at the local, state and federal level,
there is now a move underway in Congress to eliminate current requirements now in place that
provide local authorities with a role in transportation planning regarding nuclear waste
shipments.

This legislation, which was written by the Bush Administration and introduced in the U.S.
Senate, has drawn the criticism of the Western Governors Association, which has warned that the
plan could seriously undermine shipment safety. In a letter sent this week to my office, the
Council of State Governments (CSG) raised similar concerns about the provisions in the Senate
bill targeting waste transportation. The letter clearly states that the proposed bill threatens the
safe transport of radioactive waste and that if passed it would, “eliminate states’ roles in
transportation planning and operations, cripple states’ abilities to maintain emergency response
readiness at the highest level and undermine public confidence in the program.”

Plans for the proposed Yucca Mountain repository also call for the construction of a new rail line
that would carry waste shipments across hundreds of miles of open terrain to the planned
repository. [ strongly oppose this multi-billion dollar proposal and believe that should it be built,
any such line must conform with all existing requirements for oversight and local input that
would apply to any commercial railroad. Trains carrying nuclear waste through Nevada would
be no less dangerous than trains carrying nuclear waste through New York, Kansas, Alabama or
Idaho and no special treatment should be given to this route when it comes to environmental
assessments, security requirements and regulation.

Whether we are discussing high-level nuclear waste or any other hazardous shipment that moves
by train, the issue of homeland security and our ability to protect America’s rail infrastructure
must be our key consideration. Despite high-profile terrorist rail bombings in Spain and England
and the attacks of 9/11, America’s passenger and freight rail systems remain highly vulnerable
targets. Each unguarded railroad crossing in our nation must be seen as a weak link in our chain
of defense. Each shipment of cargo or luggage that goes unscreened must be considered as a
potential weakness waiting to be exploited by those who will stop at nothing to strike our
communities.

Overcoming this enormous, and frankly frightening, lack of rail security will require a massive
commitment at the federal level to address these massive shortcomings. Until this alarming gap
in our rail security is addressed, any plan that calls for large scale shipments of nuclear waste
will be the equivalent of drawing a giant bull’s-eye on those communities that lie along our
nation’s rail corridor. It is the height of irresponsibility to move forward on a plan that will send
vulnerable shipments of radioactive waste past the homes and businesses of more than 50 million
Americans knowing that our towns and cities, and our first responders, are incapable of policing
these shipments and lack the resources and training to respond in the event of a disaster or
terrorist attack.
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Written Statement of Joseph H. Boardman,
Administrator,
Federal Railroad Administration,
U.S. Department of Transportation,
before the
Subcommittee on Railroads,
Committee on Transportation and Infrastructure,
U.S. House of Representatives
June 13, 2006

Chairman LaTourette, Ranking Member Brown, and other members of the
Subcommittee, I am very pleased to be here today to testify, on behalf of the Secretary of
Transportation, about “Current Issues in Rail Transportation of Hazardous Materials.” Safety is
our top priority, and the strategy we use to promote safety is, first, to prevent accidents by means
of research, regulation, inspection, investigation, and enforcement; and second, to mitigate, by
those same methods, the consequences of accidents that do occur. Recent statistics show that the
rail industry’s safety performance, as a whole, is improving. In particular, the vast majority of
hazardous materials shipped by rail tank car every year arrive safely and without incident, and
railroads generally have an outstanding record in moving shipments of hazardous materials
safely.

However, some recent train accidents involving the release of hazardous material have
highlighted specific issues requiring government and industry attention. The safe transportation
of hazardous materials by rail is necessarily dependent on the safety of the entire railroad system
as a whole, and the failure of even a single part of this system can lead to a catastrophic accident.
As I will explain, FRA is targeting the most frequent causes of accidents; focusing our oversight
resources on the areas of highest risk; and accelerating research efforts that have the potential to
mitigate the largest potential risks and hazards to operating safety and the public. By improving
railroad safety overall, FRA expects to achieve further improvement in the safety of hazardous
materials transported by rail.

Recent Train Accidents Involving Release of Hazardous Material

FRA is concerned with all rail accidents that result in any release of a hazardous material,
regardless of the quantity of material released. Again, the vast majority of hazardous material
shipments arrive at their destinations safely; few tank cars have leaks or spills of any kind; fewer
still are breached in an accident or incident.

Considering just chlorine, for example, since 1965 (the earliest data available) there have
been at least 2.2 million tank car shipments of chlorine-only 788 of which were involved in
accidents (0.036 percent of all the shipments). Of those accidents, there were 11 instances of a
catastrophic loss (i.e., a loss of all, or nearly all) of the chlorine lading (0.0005 percent of all the
shipments). Of the 11 catastrophic losses, four resulted in fatalities (0.00018 percent of all the
shipments)-the most recent two of which (Macdona, Texas, and Graniteville, South Carolina)
are discussed below.
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For all hazardous materials, in the 12 years from 1994 through 2005, hazardous materials
released in railroad accidents resulted in a total of 14 fatalities. In the same period, hazardous
materials released in highway accidents resulted in a total of 116 fatalities. While even one
death is too many, these statistics show that train accidents involving a release of hazardous
material that causes death are infrequent and rare.

It is also important to quantify the risk of any hazardous material release-whether fatal or
not-because of a railroad accident. In the year 2004, for example, there were approximately 1.7
million shipments of hazardous materials by rail, and there were 29 train accidents in which a
hazardous material was released. In these accidents, a total of 47 hazardous material cars
released some amount of product. The risk of a release was a tiny fraction of a percent
(47/1,700,000, or 0.0028 percent).

Nonetheless, three recent train accidents that involved release of hazardous material and
resulted in death and injury highlight specific rail safety areas that FRA continues to address to
minimize accidents and make all rail transportation safer.

First, on January 18, 2002, a Canadian Pacific Railway Company (CP) train derailed in
Minot, North Dakota, resulting in one death and 11 injuries due to the release of anhydrous
ammonia. The National Transportation Safety Board (NTSB) determined the probable cause of
the derailment to be an ineffective track inspection and maintenance program by CP that did not
identify and replace cracked joint bars before they completely fractured and led to the breaking
of a rail at the joint. I will discuss later FRA’s research and regulatory initiatives to address joint
bar cracks, and FRA’s research concerning the survivability of hazardous material tank cars in
accident situations.

Second, on June 28, 2004, a Union Pacific Railroad Company (UP) train collided with a
Burlington Northern and Santa Fe Railway Company (BNSF) train in Macdona, Texas,
breaching a loaded tank car containing chlorine and causing the deaths of three people. Based on
initial findings, one train crew’s noncompliance with UP’s operating rules may have been a
causal factor. As a result of this and other accidents, FRA entered into safety compliance
agreements with UP on November 12 and December 2, 2004, addressing three geographical UP
service units of concern. The agreements required UP to re-instruct all of the testing managers in
these service units on the railroad’s program of operational tests and inspections. Thereafter, UP
was to formulate monthly plans and conduct operational tests and inspections in order to improve
its employees’ compliance with the railroad’s operating rules. Subsequent FRA inspection of
UP’s entire southern region indicated that the railroad was making progress implementing the
requirements of the agreements. On its own initiative, the railroad extended elements of the
agreements to the balance of its system to strengthen management oversight of its program of
operational tests.

Most recently, on January 6, 2005, a Norfolk Southern Railway Company (NS) train
collided with a standing train on a siding in Graniteville, South Carolina. That accident resulted
in the breach of a tank car containing chlorine, and nine people died from inhalation of chlorine
vapors. The NTSB determined that the probable cause of the accident was the failure of a train
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crew to return a main line switch to its normal position. Hours later, the next train to traverse the
main track was misdirected onto the wrong track, where it collided with a standing train. In
response to the Graniteville accident, FRA acted immediately by issuing a formal Safety
Advisory on January 10, 2003, strongly urging all railroads to adopt revised procedures to guard
against such a human mistake. As a whole, railroads responded swiftly and favorably by
adopting those recommendations.

Again, these three serious accidents were directly caused by general factors in the rail
operating environment, e.g., track for Minot and human factors for Graniteville, Unfortunately,
a result of each accident was the catastrophic release of a hazardous material. While FRA over
the years has ordered hundreds of millions of dollars of tank car improvements and will not
hesitate to do more when we have the requisite knowledge, the primary strategy for preventing
catastrophic releases of hazardous materials is the prevention of accidents. FRA’s goal is to
address the specific factors that directly cause terrible accidents like the three discussed above, as
well as to minimize and mitigate the effects of such accidents. Addressing those most prevalent
direct causes of rail accidents will serve to make all forms of rail transportation safer. As
discussed below, FRA has an aggressive and comprehensive action plan to address the root
causes of such accidents and to examine and improve the integrity of tank cars used to transport
hazardous materials.

National Rail Safety Action Plan

On May 16, 2005, DOT and FRA launched an aggressive and ambitious National Rail
Safety Action Plan. The Action Plan lays out initiatives in a number of areas, including:

Reducing human factor-caused train accidents;

Improving track safety;

Enhancing hazardous materials safety and emergency preparedness;

Addressing the serious problem of fatigue among railroad operating employees;

Better focusing FRA resources (inspections and enforcement) on areas of greatest safety
concern; and

e Improving highway-rail grade crossing safety.

e & ¢ ¢ »

FRA has made substantial progress during the past year to successfully implement the
various elements of the Action Plan. FRA continues to integrate the results of its oversight and
research and development to foster the deployment and application of both new technologies and
functional procedures by industry to prevent and minimize future accidents.

Human Factors Initiatives, Including Steps to Prevent Human Factor-Caused Accidents
through Technology

Development of Human Factors Rulemaking

The Graniteville accident resulted from human error, and the Macdona accident is under
review by the NTSB for an apparent human factor cause as well. Human factor-caused accidents
constitute the largest category of train accidents, accounting for 37 percent of all train accidents
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over the last five years. Some human factors are addressed squarely by FRA regulations. For
example, FRA’s regulations on alcohol and drug use by operating employees were the first such
standards in American industry to incorporate chemical testing, and they have been very
successful in reducing accidents resulting from substance abuse. FRA also has regulations on
locomotive engineer certification, and we enforce the hours of service restrictions, which are
wholly governed by statute. However, FRA has been concerned that several of the leading
causes of human factor accidents are not presently covered by any specific Federal rule, and they
can have serious consequences. These leading causes include improperly lined switches, leaving
cars in a position that obstructs a track, and shoving rail cars without a person on the front of the
move to monitor conditions ahead.

In May 2005, FRA asked its Railroad Safety Advisory Committee (RSAC) to develop
recommendations for a new human factors rule to address the leading causes of human factor
accidents. In February 2006, RSAC reported that good progress on a number of issues had been
made; however, it was unable to reach a consensus recommendation. FRA thanked the members
of RSAC for the guidance provided and is now drafting a notice of proposed rulemaking targeted
for publication later this year. As discussed in the RSAC, this regulation will address core
railroad operating rules governing the handling of track switches, leaving cars in the clear, and
“protecting the point” of shoving movements.

Issuance of Emergency Order No._ 24

In response to an increasing number of train accidents caused by hand-operated main
track switches in non-signaled territory being left in the wrong position and the potential for
catastrophic accidents, FRA issued Emergency Order No. 24 in October 2005. This emergency
order mandates that railroads retrain and periodically test employees on switch operating
procedures and that railroads require increased communication among crewmembers and
dispatchers regarding the proper positioning and locking of this type of switch. A switch
position awareness form must be maintained by each employee operating a switch to record
when the switch was operated and when it was returned to the normal position (i.e., typically
lined for the main track). This emergency order is expected to remain in place until a final rule
regarding human factor-caused accidents is promulgated and becomes effective.

Launch of “Close Call” Pilot Research Project

FRA is working to better understand “close calls” (i.e., unsafe events that do not result in
a reportable accident but could have done so). In March 2005, FRA completed an overarching
Memorandum of Understanding (MOU) with railroad labor organizations and management to
develop pilot programs to document close calls. In other industries such as aviation, adoption of
close-call reporting systems that shield the reporting employee from discipline (and the employer
from punitive regulatory sanctions) has contributed to major reductions in accidents. In August
2005, an MOU between FRA and the DOT Bureau of Transportation Statistics (BTS) was
signed. The MOU stipulated that BTS will act as a neutral party to receive the close-call reports
and maintain the confidentiality of the person making the report. In October 2005, a contract to
evaluate the close-call data was awarded to Altarum Institute of Alexandria, Virginia. Four
railroads have expressed interest in taking part in this project. Educational efforts are underway
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to ensure that key stakeholders (local rail management and labor) at each potential site
understand the purpose of the program and what would be required of them. Specifically,
participating railroads will be expected to develop corrective actions to address the problems that
may be revealed. Aggregated data from these projects may also provide guidance for program
development at the national level. An Implementing MOU involving the first site is under
discussion, and data collection is expected to begin in the near future.

Addressing Fatigue

Fatigue has long been a fact of life for many railroad operating employees, given their
long and often unpredictable work hours and fluctuating schedules. The hours of service law
sets certain maximum on-duty periods (generally 12 hours for operating employees) and
minimum off-duty periods (generally 8 hours, or if the employee has worked 12 consecutive
hours, a 10-hour off-duty period is required). FRA’s knowledge of industry employee work
patterns and the developing science of fatigue mitigation, combined with certain NTSB
investigations indicating employee fatigue as a major factor, have persuaded FRA that fatigue is
very likely at least a contributing factor in a significant number of human factor-caused
accidents. FRA is conducting applied research aimed at validating and calibrating a fatigue
mode] that can be used to more precisely determine the role of fatigue in human factor-caused
accidents and improve crew scheduling practices by evaluating the potential for fatigue given
actual crew management practices. When the model is properly validated, it will be made
available to railroads and their employees as the foundation for developing crew scheduling
practices based on the best current science. A final report is targeted for release in August 2006.

Fostering Positive Train Control (PTC)

PTC is an advanced train control technology that can prevent train collisions with
automatic brake applications. It also provides capabilities such as automatic compliance with
speed restrictions and enhanced protection of maintenance-of-way workers.

FRA’s final rule enabling PTC became effective on March 7, 2005. Theruleisa
performance standard for PTC systems that railroads may choose to install. It does not require
that PTC systems be installed. Rather, FRA is promoting the implementation of PTC by
sponsoring development of PTC technologies though partnerships with States and railroads; and
by helping to provide the Nationwide Differential Global Positioning System (NDGPS), a
network of beacons that provides corrections and integrity monitoring to improve the accuracy
and reliability of satellite-based positioning. NDGPS will play an important role in advanced
PTC applications.

Today, Amtrak and other Northeast Corridor railroads have implemented a form of PTC
that supports passenger train speeds up to 150 miles per hour. This system works well; however,
it is expensive to operate and maintain and does not offer some operational efficiencies that may
be available with newer PTC systems. Therefore, this system does not appear to be appropriate
for use outside the Northeast Corridor.
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Several freight railroads are exploring less complex “overlay” systems with a goal of
increasing safety and improving operating efficiencies. The most highly developed of those
undergoing testing is the Electronic Train Management System (ETMS) on the BNSF. CSX
Transportation, Inc. (CSX) is working on a Communications Based Train Management System,
and UP has recently announced an ambitious set of pilot projects that will use the same core
technology being used by BNSF and CSX. In contrast, NS has indicated that it will proceed with
a fully “vital” technology. The Alaska Railroad Corporation is also working towards
implementing a PTC system on its entire territory.

A significant challenge for FRA and the railroads in developing such systems for use in
the contiguous 48 States is to ensure that they are interoperable (that is, locomotives from
railroad “A” having one kind of PTC system can operate seamlessly on railroad “B” which hasa
different PTC system).

Identification of Technology to Improve Safety in Dark (Non-signaled) Track Territory

In November 2005, FRA partnered with BNSF in a $1 million Switch Point Monitoring
System pilot project. The main objective of the project is to develop a low-cost system that
electronically monitors, detects, and reports a misaligned switch on the mainline track located in
dark, or non-signaled, track territory. Switch position monitoring units are now in place at 49
switch locations on the railroad’s Avard Subdivision in Oklahoma. If a switch is left other than
in the normal position, the dispatcher at the railroad’s operations center is alerted, and corrective
action is taken to protect train movements. A final report is expected in August 2006. Along
with the planned human factor rule, this new switch monitoring system may prevent future train
collisions and derailments like the Graniteville accident.

Track Safety Initiatives

Enhancement of Track Defect-Detection Capability and Procedures

The Minot derailment resulted from track defects. Track-caused accidents are the
second-largest category of train accidents, comprising 34 percent of all train accidents over the
last five years. Some of the leading causes of track-caused accidents are very difficult to detect
during normal railroad inspections. Broken joint bars, for example, are a leading cause, but the
kinds of cracks in those bars that foreshadow a derailment-causing break are very hard to spot
with the naked eye. Similarly, broken rails account for some of the most serious accidents, but
the internal rail flaws that lead to many of those breaks can be detected only by specialized
equipment.

To improve track safety, FRA is developing an automated, high-resolution video
inspection system for joint bars that can be deployed on a hi-rail vehicle to detect visual cracks in
joint bars without having to stop the vehicle. In October 2005, a prototype system that inspects
joint bars on both sides of each rail was successfully demonstrated. Testing showed that the
high-resolution video system detected cracks that were missed by the traditional visual
inspections. In 2006, the system is being enhanced with new developments to improve the
reliability of joint bar detection and to add capabilities to include Global Positioning System
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(GPS) coordinates for each joint for future inspection and identification. Additionally, software
is being developed and tested to automatically scan the images, detect the cracked joint bar, and
send a message to the operator with an image of the broken joint bar.

FRA is also addressing joint bar cracks on the regulatory front. On November 2, 2005,
FRA issued an interim final rule (IFR) requiring track owners to develop and implement a
procedure for the detailed inspection of rail joints in continuous welded rail (CWR) track.
Among other things, track owners must perform visual, on-foot, periodic inspections of joints in
CWR track and keep records of these inspections. Further, track owners are required to identify
joint bar cracks as well as inspect for joint conditions that can lead to the development of joint
bar cracks. Based on the data that FRA will collect through implementation of this rule, FRA
will establish a program to review joint bar crack data. Finally, the IFR encourages the
development and adoption of automated methods to improve the inspection of rail joints in CWR
track. This rulemaking is a direct result of a Congressional mandate in the Safe, Accountable,
Flexible, Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU) and of NTSB
recommendations arising out of various accidents involving cracked joint bars. Currently, FRA
is reviewing public comments about this IFR in conjunction with the RSAC, and anticipates
issuing a final rule later this year.

Deployment of Two Additional Automated Track Inspection Vehicles

Subtle track geometry defects, such as rails being uneven or too wide apart, are
difficult to identify during a typical walking or hi-rail inspection. That is why FRA has
developed automated track inspection and research vehicles to improve the ability to identify
problems, and ensure they are repaired, before a train accident occurs. In May 2005, FRA added
the T-18 vehicle to its fleet. Two more inspection vehicles with similar technology are currently
being constructed (one that is self-propelled and one that is towed). They are expected to be
delivered in September 2006 and January 2007. Once fully operational, they will allow FRA to
inspect nearly 100,000 track-miles each year, tripling the number of miles currently inspected.
This additional capability will permit FRA to inspect more miles of major hazardous materials
and passenger routes, while also having the ability to follow up more quickly on routes where
safety performance is substandard.

Rail Transport of Hazardous Materials: The Safety Record and Safety Initiatives

As noted above, the rail industry’s record on transporting hazardous materials is very
good. The industry transports nearly two million shipments of hazardous materials annually,
ordinarily without incident. However, the Graniteville accident in 2003, which alone involved
nine deaths as the result of a release, demonstrates the potential for serious consequences from
train accidents. It is also important to note that although train accidents only rarely result in
releases, non-accident releases (NARs), such as releases from stationary tank cars in rail yards or
chemical facilities, are a continuing problem. In 2004, for example, there were 692 NARs from
tank cars. The primary cause of NARs is improper inspection and securement of tank cars by
shippers (e.g., loose closures, open valves, defective gaskets) in violation of the Federal
Hazardous Materials Regulations (HMR). Allow me to discuss the HMR and DOT’s role in
promulgating and enforcing them for the safe transportation of hazardous materials by rail.
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The HMR are designed to achieve three goals:

s To ensure that hazardous materials are packaged and handled safely during
transportation;

* To provide effective communication to transportation workers and emergency
responders of the hazards of the materials being transported; and

e To minimize the consequences of an accident or incident should one occur.

Under the HMR, hazardous materials are categorized by analysis and experience into hazard
classes and packing groups based upon the risks they present during transportation. The HMR
specify appropriate packaging and handling requirements for hazardous materials, and require a
shipper to communicate the material’s hazards through the use of shipping papers, package
marking and labeling, and vehicle placarding. The HMR also require shippers to provide
emergency response information applicable to the specific hazard or hazards of the material
being transported. The HMR also mandate training requirements for persons who prepare
hazardous materials for shipment or who transport hazardous materials in commerce. The DOT
Pipeline and Hazardous Materials Safety Administration (PHMSA) is responsible for
promulgating the HMR, and FRA is responsible for enforcing the HMR in the railroad industry.
Both agencies work cooperatively in carrying out and assisting each other with their
responsibilities, combining their expertise and resources to promote the safe transportation of
hazardous materials by rail.

Reducing NARs and the accidental release of hazardous materials in the rail industry is
being advanced in particular by the concerted efforts of FRA’s hazardous materials field forces,
their diligent follow-up on hazardous materials releases, and FRA’s active enforcement of the
HMR against persons who fail to properly package hazardous materials for rail transportation.
In this effort, FRA is utilizing the full array of our enforcement tools—from education and
warnings, to safety advisories and orders, to civil penalties and recommendations for criminal
prosecution. The agency is also actively engaged in activities intended to reduce the likelihood
that a tank car may be breached if an accident does occur, complementing our effort to reduce
the likelihood of train accidents. Realizing that we are still a ways off from preventing all
accidents, FRA has developed initiatives to ensure that emergency responders will be fully
prepared to minimize the loss of life and damage when an accident or release does occur.

Ensuring Emergency Responders Have Access to Key Information About Hazardous
Materials Transported by Rail

Emergency responders presently have access to a wide variety of information regarding
hazardous materials transported by rail. Railroads and hazardous materials shippers are currently
subject to the hazard communication requirements of the HMR, as noted earlier. In addition,
these industries work through the American Chemistry Council’s Transcaer® (Transportation
Community Awareness and Emergency Response) program to familiarize local emergency
responders with railroad equipment and product characteristics. PHMSA publishes the
Emergency Response Guidebook, with the intention that it may be found in virtually every fire
and police vehicle in the United States.
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In March 2005, with FRA encouragement, the Association of American Railroads (AAR)
amended its Recommended Operating Practices for Transportation of Hazardous Materials
(Circular No. OT-55-H) to expressly provide that local emergency responders, upon written
request, will be provided with a ranked listing of the top 25 hazardous materials transported by
rail through their community. This is an important step to allow emergency responders to plan,
and better focus their training, for the type of rail-related hazardous materials incident that they
could potentially encounter.

In July 20035, again with FRA encouragement, CSX and CHEMTREC (the chemical
industry’s 24-hour resource center for emergency responders) entered into an agreement to
conduct a pilot project to see if key information about hazardous materials on the train could be
more quickly and accurately provided to first responders in the crucial first minutes of an
accident or incident. The project is designed so that if an actual hazardous material rail accident
or incident occurs, CHEMTREC watchstanders, who interact with emergency response
personnel, will have immediate access to CSX computer files regarding the specific train,
including the type of hazardous materials being carried and their exact position in the train
consist. FRA is also working through the AAR to encourage the other major railroads to
participate in a similar project.

Improving Tank Car Integrity through Research and Development

PHMSA’s and FRAs efforts to improve tank car survivability have a long and effective
history. Working with industry, all tank cars carrying hazardous materials now have top and
bottom shelf couplers, and, as appropriate, tank cars are equipped with head shields, thermal
protection, and skid protection for protruding bottom outlets. Tank cars carrying specific
product groups, such as toxic inhalation hazard materials (TIH) and other particularly hazardous
substances, are subject to additional requirements which become fully effective July 1, 2006,
after a 10-year phase-in period. In addition, because tank cars are built to standards of high
quality and are required to be inspected and re-qualified periodically, DOT has instituted
requirements for the maintenance of tank cars using qualified technicians employing qualified
procedures and documenting their efforts in a standard format for effective future reference and
analysis.

We continue to look for other ways to improve tank car survivability. Prior to the August
2005 enactment of Section 9005 of SAFETEA-LU, FRA had initiated tank car structural
integrity research stemming from the circumstances of the 2002 Minot derailment. Current
research involves a three-step process to assess the effects of various types of train accidents
(e.g., a derailment or collision) on a tank car. The first phase is development of a physics-based
model to analyze the kinematics of rail cars in a derailment. The second phase is development of
a valid dynamic structural analysis model; and the third phase is an assessment of the damage
created by a puncture and entails the application of fracture mechanics testing and analysis
methods. DOT’s Volpe Center is doing the modeling work now, and FRA will dovetail this
ongoing research with the requirements of Section 9005.
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In addition, FRA intends to evaluate an explosive-resistant coating that is being used to
enhance the armor protection of military vehicles in Iraq for potential use on tank cars to reduce
the likelihood of puncture. The material also has a self-sealing property that could be useful to
seal a hole in a tank car and mitigate the severity of incidents.

Improving the Safety of Railroad Tank Car Transportation of Hazardous Materials
through a Joint PHMSA-FRA Review of Design and Operational Factors

In response to the recent accidents discussed above, as well as other rail accidents
resulting in tank car breaches and loss of product, and concerns expressed by the industry and the
public, PHMSA and FRA have initiated a comprehensive review of design and operational
factors that affect rail tank car safety. As part of an effort to solicit public involvement in this
ongoing effort, PHMSA and FRA held a public meeting on May 31 and June 1 to address the
safe transportation of hazardous materials in tank cars. The meeting provided interested parties
an opportunity to comment on the safety of rail tank car transportation of hazardous materials.
PHMSA and FRA regularly work closely with tank car manufacturers, shippers, and railroads, to
gather expertise and input into the development of tank car standards. FRA is in the process of
opening a public docket to receive further information and comment on this issue. FRA also
plans to make a transcript of the meeting available for public review in the docket.

In conducting this comprehensive review, the two agencies will utilize a risk
management approach to identify ways to enhance the safe transportation of hazardous materials
in tank cars, including tank car design, manufacture, and requalification; operational issues such
as human factors, track conditions and maintenance, wayside hazard detectors, and signal and
train control systems; and emergency response. This initiative with PHMSA complements
FRA'’s other ongoing safety efforts discussed above.

A valuable source of tank car expertise lies in the combined resources of the members of
the AAR Tank Car Committee {TCC) and its associated working groups. The TCC is
recognized within the HMR as the body exercising ministerial approval of railroad tank car and
service equipment designs. The working groups are comprised of a representative cadre of tank
car engineers, railroad operating experts, shippers, and fleet owners. At any one time they are
considering many potential safety improvements for tank cars. FRA has found that the input of
all members of the TCC is invaluable in informing FRA’s safety decisions. FRA participates
within the TCC and is active in many of the working groups.

A major assignment now before the TCC is the development of recommendations to
satisfy a charge by top railroad executives to investigate ways to improve the tank car itself,
Born out of the significant accidents at Minot, Macdona, and Graniteville, as described above,
the directive to the TCC was to create a tank car design that would reduce the potential for a
release from an accident by 65 percent. This effort relies heavily on a risk analysis prepared by
the University of Illinois. In developing its analysis, the University of Illinois relied heavily on
the claims stemming from an engineering analysis conducted by Trinity Industries, Inc., a major
builder of tank cars and other transportation equipment, related to a new tank car design
developed by Trinity (the Trinity Car). While the risk analysis uses sound scientific methods,
several assumptions were used that cause concern. Although FRA applauds the industry’s
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efforts, FRA believes that achieving a 65 percent reduction in the potential for a release from an
accident is an unrealistic goal, especially when directed at only one aspect of hazardous materials
transportation safety—the tank car transporting the hazardous material. FRA has made this
concern known to the AAR, but continues to support its efforts in seeking safety improvements
that provide greater protection for the American public.

Although the Trinity Car design differs in several areas from the Federal tank car safety
standards, the car design could yield safety benefits. In order to permit the manufacture and sale
of this new design, FRA prepared an extensive evaluation of the car design and the data
submitted in support of this design and referred that evaluation to PHMSA. While the design
raises important questions, PHMSA and FRA believe that, given operational restrictions and
inspection requirements imposed by a short-term variance granted by PHMSA, the car can
provide a valuable tool for data collection and innovation analysis. PHMSA’s short-term
variance, however, was issued based on a finding that the Trinity car used under the specified
conditions provides an equivalent level of safety to current DOT specification cars.

As is appropriate for an early data collection and evaluation effort, cost-benefit analysis is
not yet underway for the use of the Trinity Car across the industry. It is too early to predict
whether the structural integrity research, the data gathered through use of the Trinity Car, or any
other ongoing project will lead to regulatory action. Any rulemaking on tank car improvements
wiil require comprehensive risk and cost-benefit analyses to ensure that any benefit gained by
any improvement does not unduly burden rail carriers, shippers, and consumers with exorbitant
costs as aresult. The success of long phase-in periods in past rulemakings requiring head
shields, thermal protection, shelf-couplers, bottom-outlet protection, and other changes shows
that tank car safety is best achieved through deliberate action rather than “overnight” mandates.

Section 333 Conference

Section 333 of title 49 of the United States Code authorizes the FRA Administrator, as
delegate of the Secretary of Transportation, to convene conferences at the request of one or more
railroads to address coordination of operations and facilities of rail carriers in order to achieve a
more efficient, economical, and viable rail system. Persons attending a section 333 conference
are immune from antitrust liability for any discussions at the conference, and can also receive
immunity for any resulting agreements that receive FRA approval.

FRA has granted a request by the AAR and the American Chemistry Council to convene
a section 333 conference to discuss ways to minimize security and safety risks flowing from the
transportation by rail of TIH materials. FRA is working with the parties on developing an agenda
for the conference. The conference will provide the railroads and chemical manufacturers and
shippers with the limited antitrust immunity they need to meet and discuss approaches to reduce
the amount of TTH materials moved by rail, and to enhance the safety and security of TIH
materials that are moved. FRA, PHMSA, and representatives from the Department of Justice, the
Federal Trade Commission, the Transportation Security Administration, and the Surface
Transportation Board (STB) will assist the parties in their discussions.

11
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Initially, efforts of the conference will be focused on chlorine and anhydrous ammonia
rail transport because they represent over 80 percent of all TIH rail shipments. FRA anticipates
seeking public input on any agreements proposed by the parties before they are approved by
FRA. In some instances, the projects agreed to at the conference may need the approval of the
STB in order to be implemented.

Conclusion

FRA’s approach to enhancing the safety of tank cars and the transportation of hazardous
materials by rail tank cars is multi-faceted. In combination, the comprehensive safety assurance
and hazard mitigation strategies that I have discussed are providing FRA an effective and cost-
based decision-making process to collect information that we believe will make rail operations
and tank car designs of the future safer for the public and the rail transportation industry. We
look forward to discussing strategies and priorities for moving forward towards this end, and we
thank the Subcommittee for its willingness to examine this complex issue.
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STATEMENT OF
THE HONORABLE CORRINE BROWN
SUBCOMMITTEE ON RAILROADS
HEARING ON
“CURRENT ISSUES IN RAIL TRANSPORTATION OF HAZARDOUS MATERIALS”
JunNE 13, 2006

I want to begin by thanking the Chairman for
holding this important hearing. I appreciate the
work that you have undertaken to discuss in a
public forum the safety of rail transportation of

hazardous materials.

According to  the  Department  of
Transportation, rail accidents involving hazardous

materials are decreasing. That’s the good news.
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Unfortunately, the bad news is that fatalities
increased 1n 2005, and major injuries resulting
from rail transportation of hazardous materials
are the highest among all modes of transportation

in each of the past 10 years.

The accidents in South Carolina, Texas, and
North Dakota, and the rail bombings in Madrid
and London are a stark reminder to this Congress
that we need to do all we can to strengthen rail
safety. We need to make sure that our laws and

regulations are effective, that they are being
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enforced, and that we are addressing the right
problems. Most importantly, we need to make
sure our communities, our First Responders, and
our rail workers are safe. I believe a good start
would be reauthorizing the Federal Railroad

Administration.

The NTSB has made some excellent
recommendations 1in their accident reports,
including:  strengthening hours of service;
improving worker training, reducing speeds in

populated communities, positioning tank cars to



83

reduce vulnerability, providing advanced notice to
switch operating workers, and providing train

crews with proper emergency equipment.

I do understand the pressures being faced by
the rail industry, but I get very concerned with
any discussion that would reduce the scope of the
Common Carrier Obligation or limit an
individuals access to fair compensation in an

accident.
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The Common Carrier Obligation needs to be
taken very seriously by both the railroads and this
Committee.  The federal government gave the
rail industry the land, the resources, and the
equipment to build the nations railroads, and I
believe it is only fair that the railroads fulfill their

obligation to serve the public.

There is no question in my mind that the
Railroads, Chemical Companies, and regulating
agencies need to work together to come up with a

fair and equitable solution to this problem that



85

protects both the interests of the railroads and the

safety of the American public.

Before 1 consider any solution to this issue,
I’'d like to see some progress — beyond just
research and development of new technologies —
in making rail operations safer. And I'd like the

FRA and the railroads to start with the NTSB

recommendations, at the very least.

Thank you, Mr. Chairman. I look forward to

hearing from our distinguished panelists.
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Good morning Chairman LaTourette,” Ranking Member Brown, and Members of the
Subcommittee. My name is Bob Chipkevich. T am the Director of the National Transportation
Safety Board’s Office of Railroad, Pipeline and Hazardous Materials Investigations. The Safety
Board’s Acting Chairman, Mark Rosenker, asked me to represent the Board today to discuss
current issues on the transportation of hazardous materials by railroad. The Chairman is unable
to be here today because the Board has a previously scheduled Sunshine Act meeting to
deliberate on the probable cause of a head-on collision between two BNSF Railway freight trains
near Gunter, Texas, and that meeting is on-going at this time.

Following catastrophic railroad accidents in the 1970s, safety mandates, such as shelf
couplers, head shields, and thermal protection, improved the performance of tank cars during
derailments. Additional improvements have included enhanced accident protection for valves
and fittings and requirements that specific hazardous materials, such as environmentally harmful
substances, be transported in stronger tank cars.

However, despite these improvements, railroad accidents in the past five years, such as
those in Minot, North Dakota; Macdona, Texas; and Graniteville, South Carolina have raised
new concerns about the safety of transporting hazardous materials in railroad tank cars. The
derailment of a Canadian Pacific Railway freight train near Minot, North Dakota, on January 18,
2002, resulted in the catastrophic failure of five tank cars. Each tank car held almost 30,000
gallons of anhydrous ammonia, a poisonous liquefied gas. The nearly instantaneous release of
146,700 gallons of anhydrous ammonia resulted in a toxic vapor plume that was approximately
300 feet thick and 5 miles long. An estimated 11,600 residents of Minot were affected by the
toxic plume. One resident was fatally injured, 11 were seriously injured and 322 others
sustained minor injuries. Damages and environmental clean-up activities exceeded $10 million
dollars. Another 74,000 gallons of anhydrous ammonia were released from six additional
damaged tank cars over a five-day period following the derailment.

On June 28, 2004, a westbound Union Pacific Railroad freight train struck an eastbound
BNSF Railway freight train as the BNSF train entered a siding near Macdona, Texas. As a result
of the collision, a tank car loaded with liquefied chlorine was derailed and punctured. The
liquefied chlorine, which is poisonous-by-inhalation, escaped from the punctured tank car and
immediately vaporized into a cloud of chlorine gas. The conductor from the Union Pacific train
and two residents, who lived nearby, died as a result of chlorine gas inhalation.



88

The accident in Graniteville, South Carolina, occurred on January 6, 2005. A northbound
Norfolk Southern Railway Company freight train, while traveling through Graniteville,
encountered an improperly lined switch that diverted the train from the main track onto an
industry siding, where it struck an unoccupied, parked train head-on. As a result of the collision,
a tank car filled with liquefied chlorine was punctured, and a chlorine vapor cloud filled the area.
Nine people died as a result of chlorine gas inhalation. Approximately 554 people complained of
respiratory difficulties and were taken to local hospitals. Of these, 75 were admitted for
treatment. An estimated 5,400 residents within a l-mile radius of the accident site were
evacuated for several days.

In the Minet accident investigation report, the Safety Board concluded that the low
fracture toughness of the steels used for the tank shells of the five cars that catastrophically
ruptured contributed to their complete fracture and separation. The Board issued four safety
recommendations to the Federal Railroad Administration (FRA):

* Conduct a comprehensive analysis to determine the impact resistance of the steels in
the shells of pressure tank cars constructed before 1989;

e Based on this analysis, rank the pre-1989 pressure tank cars according to risk and
implement measures to eliminate or mitigate their risk;

o Validate the predictive model being developed to quantify the dynamic forces acting
on railroad tank cars under accident conditions; and

s Develop and implement fracture toughness standards for steels and other materials of
construction for pressure tank cars used to transport liquefied compressed gases.

We believe that the development of the predictive model and implementation of fracture
toughness standards go hand-in-hand and will lead to tank car designs that can provide improved
structural integrity and puncture resistance. The FRA has been responsive to these safety
recommendations.

In the Graniteville accident investigation, the Safety Board again examined tank car
crashworthiness issues. The Board found that the steel in the tank shell of the punctured chlorine
car had a fracture toughness that was significantly greater than the fracture toughness of the
ruptured tank cars in Minot. The higher fracture toughness in the Graniteville tank car
contributed to the relatively quick arrest of the crack even though there was brittle fracture in its
outer portions. Because of the improved properties of the steel and increased wall thickness, the
Graniteville tank car was among the strongest tank cars currently in service. However, the Board
concluded that, as shown in the Graniteville accident, even the strongest tank cars in service can
be punctured in accidents that involve trains operating at moderate speeds.

The Safety Board believes that modeling accident forces and applying fracture toughness
standards, as recommended in the Minot accident report, will improve the crashworthiness of
tank cars. However, because of the time that it will take to design and construct improved tank
cars, the Board believes that the most expedient and effective means to reduce the public risk

[
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from the release of highly poisonous gases in train accidents is for railroads to implement
operational measures that will minimize the vulnerability of tank cars transporting these
products. Therefore, the Board recommended that the FRA:

s Require railroads to implement operating measures, such as positioning tank cars
toward the rear of trains and reducing speeds through populated areas, to
minimize impact forces from accidents and reduce the vulnerability of tank cars
transporting chlorine, anhydrous ammonia, and other liquefied gases designated
as poisonous by inhalation.

The Macdona accident investigation is nearing completion and staff expects to present a
report to the Safety Board next month. Among other things, the Macdona report will examine
FRA’s progress toward implementation of the safety recommendations issued as a result of the
Minot and Graniteville accident investigation reports.

huprovements in-the design and construction of tank cars are needed. However, the tank
car failures I have discussed today are the consequences of train derailments and train-to-train
collisions. Therefore, reducing train derailments and collisions can also reduce the risk of
catastrophic tank car failures.

During the past five years, the Safety Board has found that human performance failures
have resulted in numerous railroad accidents that could have been prevented with a safety
redundant system, such as positive train control. Examples of these failures include: missed
train control signals, over-speed derailments, and the diversion of trains into industrial sidings
because main line track switches were left in the wrong positions. A recommendation for a
requirement for positive train control systems has been on the Safety Board’s List of Most
Wanted Transportation Safety Improvements since 1990.

Finally, Safety Board accident investigations have also found that inadequate track
maintenance and inspections have been causal to several serious accidents, Including the
anhydrous ammonia accident in Minot, North Dakota and Amtrak derailments in Flora,
Mississippi; Kensington, Maryland; Crescent City, Florida; and, Nodaway, Iowa. Currently
there are 7 open safety recommendations to the FRA related to improving track safety. The
Safety Board has recommended that the FRA:

e Require railroads to conduct inspections to identify cracks in rail joint bars, and
to establish a program to periodically review data from those inspections;

» Require railroads to conduct ultrasonic or other appropriate inspections to ensure
that rail used to replace defective segments of existing rail is free from internal
defects; and

» Improve FRA track inspector procedures.

Any train derailment can be serious. When trains transporting hazardous materials derail,
however, the consequences can quickly change from serious to catastrophic. Greater attention to
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track inspections and maintenance, and positive train control by the railroads and the FRA can
help reduce the potential for catastrophic failure of tank cars transporting hazardous matenals.

Mr. Chairman, this completes my statement, and I will be happy to respond to questions
at the appropriate time.
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Dear Congresswoman Brown: )
Thank you for your letter of July 7, 2006, to Mr. Robert Chipkevich, Director of the
Office of Railroad, Pipeline and Hazardous Materials Investigations, regarding questions for the
record from Congresswoman Eddie Bernice Johnson. The questions relate to the hearing held on
Tuesday, June 13, 2006, on “Current Issues in Rail Transportation of Hazardous Materials.” Mr.
Chipkevich was a witness for the National Transportation Safety Board (NTSB) at that hearing.

Enclosed please find the NTSB’s responses to Congresswoman Johnson’s questions for
the record.

If you need further information, please do not hesitate to call me at (202) 314-6035, or
Ms. Cheryl McCullough, Govemment and Industry Affairs Liaison, at (202) 314-6121.

Sincerely,

Mark V. Rosenker
Acting Chairman

Enclosure
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June 13, 2006
Subcommittee on Railroads
Hearing on
“Current Issues in Rail Transportation of Hazardous Materials”

Response to Questions from Congresswoman Eddie Bernice Johnson

QUESTION:

RESPONSE:

QUESTION:

Mr. Chipkevich, I understand that the rail industry is likely moving towards
implementing Positive Train Control technology - - where does this movement
stand from your perspective? Which projects are showing the most promise?

The National Transportation Safety Board has investigated 28 railroad and 3 rail
transit accidents invelving train collisions and over-speed derailments since 2001.
Most of these accidents occurred after train crews failed to comply with train
control signals, failed to follow operating procedures in non-signaled (dark)
territories, or failed to comply with other specific operating rules. Positive train
control systems have great potential to reduce the number of serious train
accidents by providing safety-redundant systems to protect against human
failures. Positive train control has been on the Safety Board’s most wanted list of
transportation safety improvements for 16 years.

Several Class I railroads are working on the development of train control systems
that provide safety-redundant features needed to prevent accidents when human
performance failures occur. Amtrak has installed a transponder-based train
control system, known as the Advanced Civil Speed Enforcement System, on the
Northeast corridor that enforces speed and stop instructions for its passenger
trains, and a systemn known as the Incremental Train Control System on track it
owns between Chicago and Detroit. The BNSF Railway is developing a train
control system, known as the Electronic Train Management System, that uses a
satellite and radio-based system that is being designed to enforce speed and stop
instructions for its trains, protect train movements in dark territory from switches
that are misaligned, and provide protection for maintenance-of-way workers. 1
understand that the BNSF has filed an application with the Federal Railroad
Administration (FRA) for approval to move forward with implementation of its
system in specific locations. Both Norfolk Southemn Railway and CSX
Transportation have informed the Safety Board of activities that they are working
on to develop positive train control systems also, but I do not believe that either
has filed an application with the FRA for review.

‘Mr. Chipkevich, Texas is a leading state in chemical production. Trains transport
in excess of 40 million tons of chemicals from plants and deliver 25 miilion tons
of chemicals to Texas facilities. With this in mind, where does the state rank in
terms of hazmat accident rates?
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RESPONSE: Railroads are required to file reports with the FRA for all train accidents that meet
specific thresholds. The FRA uses these reports to prepare accident and safety
statistics and, therefore, would be the appropriate agency to respond to your
guestion.
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COMMITTEE ON TRANSPORTATION & INFRASTRUCTURE
Subcommittee on Railroads

“Current Issues in Rail Transportation of Hazardous Materi

June 13, 2006
10:00 a.m.
Room 2167, Rayburn House Office Buildin

Mr. Chairman:

Thank you for calling today’s hearing to enable us to

examine the transportation of hazardous materials by rail.

According to the U.S. Census Bureau’s 2002 Commodity
Flow Survey, there were nearly 110 million tons of
hazardous materials shipped in the United States by rail in
that year. Approximately 90% of these shipments were

comprised of chemicals and allied commodities.
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While there are many issues in the transportation of
hazardous materials by rail that require attention —
including the safety of tank cars — I want to focus my
remarks today on three specific issues in hazardous
materials transportation that I believe are among the most

urgent.

First, an overarching concern with all hazardous materials
transportation 1s the issue of routing. Urban areas in
particular are concerned that the transportation of
dangerous materials — particularly those that are toxic or
fatal if inhaled — through cities exposes residents to
unnecessary risks that could be reduced if the materials

were routed through less populated areas.
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This concern has lead several urban areas — including my
city of Baltimore — to consider legislation to ban the

transport of ultra hazardous materials in their jurisdictions.

Our nation needs a comprehensive national study on the
issue of routing to determine what routes allow the safest
transportation of hazardous materials and how feasible a

national routing system might be.

A second issue that requires attention is the physical
security of our rail networks and particularly of rail yards.
Rail tracks and rail yards are now widely used as sites of
“storage in transit,” and frequently, the only thing
separating a community from a parked train hauling

hazardous materials is a flimsy chain link fence.
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It was announced last year that the federal government will
implement a pilot program to enhance security on
approximately 7 miles of track around Washington, DC at a
cost of about $9 million. This was, I believe, an implicit
admission that perimeter security along that stretch of track
in our nation’s capital was not as strong as it could be. If
such improvements were needed in DC, I am concerned by
what perimeter security improvements may be needed in

areas that are less visible and less sensitive.

Finally, as the representative of a city that experienced a
terrible fire in a railroad tunnel in 2001 when a tank car was
punctured in a derailment and its flammable contents
ignited, I believe we must play closer attention to ensuring
both the safety and security of tunnels and bridges along

our rail network.
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To that end, I have joined Chairman Young and Ranking
Member Oberstar in asking the Government Accountability
Office to examine the efforts made to date by the
Departments of Homeland Security and Transportation to
assess the unique vulnerability of these pieces of

infrastructure.

Mr. Chairman, I have long argued that we need a
comprehensive approach to hazardous materials
transportation that encompasses all materials, all modes,
and all government entities involved in regulating some
aspect of this transportation. For that reason, I authored
H.R. 909, which would create a Cooperative Research

Program for Hazardous Materials Transportation.
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SAFETEA-LU’s Section 7131, which incorporates some of
the elements of H.R. 909, requires the Secretary of the
Department of Transportation to produce a study on the
need for this cooperative research program and to conduct
9 multi-modal studies on hazardous materials
transportation. These are important first steps and I urge
the DOT to move as quickly as possible to implement these

provisions.

I look forward to hearing the insights offered by today’s

witnesses.

Thank you and I yield back.
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Mr. Chairman, thank you for calling today’s hearing on a subject of great importance both
to the chemistry sector I represent and the nation at large. And thank you too for this
opportunity to share our sector’s views with you and the members of this Subcommittee.

I am Marty Durbin, Managing Director of Federal Legislative Affairs with the American
Chemistry Council (*ACC”). ACC is the trade association representing the companies
that make the chemicals that make modern life possible. Today, I will speak about the
importance of safely moving hazardous material by rail, and how we can work together to
continuously improve that system.

Products supplied by the chemistry sector are essential in manufacturing, agriculture,
energy, transportation, technology, communications, health, education, defense, and
virtually every aspect of our lives. Basic industrial chemicals are the raw materials for
thousands of other products including plastics, water treatment chemicals, detergents,
pharmaceuticals and agricultural chemicals. These applications include medicines and
medical technologies that save our lives, computers that expand our horizons, foods we
eat, water we drink, cars we drive, homes in which we live, and clothes we wear.

Our $550 billion dollar industry employs more than one million people in all 50 states,
and accounts for 10 percent of all US merchandise exports. In fact, more than 96% of ali
manufactured goods are directly touched by chemistry.

Chemicals are essential for the life of the nation, and Congress has wisely established a
comprehensive, national, hazardous material transportation system, which is administered
by the U.S. Department of Transportation (“DOT”). The goal of that system is to ensure
that chemicals and other hazardous materials are delivered safely and reliably. The goal
is not to prevent their movement.

Turning specifically to the subject of today’s hearing, I want to emphasize that rail
transportation is critical to ACC’s membership and to all of the industries and people who
depend on us. While there have been tragic hazardous materials rail incidents in the past
few years, rail remains a remarkably safe way to ship hazardous materials. And ACC’s
member companies are committed to continuous safety improvement — not only in
transportation of our products, but also in all other aspects of their business.

Through ACC’s Responsible Care® initiative, member companies have committed to
implement a set of goals and guidelines that go above and beyond federal regulation on
health, safety, security and the environment. Our commitment to continuous safety
improvement naturally includes transportation. And a cornerstone of this effort is our
focus on training for our operational personnel and those who are involved with all
aspects of transportation and distribution.

I’d like to highlight some of our activities:
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¢ For almost 35 years, ACC has operated CHEMTREC® (Chemical
Transportation Emergency Center), a 24/7 hotline for emergency responders
from the public and private sectors that provides crucial information and
assistance for transportation incidents involving chemicals and hazardous
substances.

o In the 1980s, ACC members, the railroads and other transportation partners
developed TRANSCAER® (Transportation Community Awareness
Emergency Response), a voluntary national outreach effort that helps
communities prepare for and respond to possible hazardous material
transportation incidents.

¢ ACC holds a seat on the Tank Car Committee (“TCC”) of the Association of
American Railroads (“AAR”). TCC has a mandate from DOT to evaluate tank
car design and specifications from the perspective of furthering safety. For many
years ACC has found TCC to be an effective forum in which this important risk-
management factor has been addressed in a collaborative and purposeful manner.
We do, however, have concerns about the manner in which TCC is currently
looking at car designs for two specific products.

o ACC is pleased to have been added recently as a voting member of DOT’s
Railroad Safety Advisory Committee.

Hazardous materials transportation safety — the avoidance of accidents and accidental
releases of hazardous materials — is a primary focus for ACC, our member companies,
the broader chemistry sector, our transportation partners and the emergency responders
with whom we work every day. Together, we have invested billions of dollars in training,
systems, technology and tank car safety and we will continue to do so in the future.
Hazardous materials transportation safety is good business.

Experience, engineering science and common sense teach us that in the rail mode,
hazardous materials safety is the result of many interrelated factors including:

e Overall safety of rail operations, including track conditions and the condition of
the associated rail infrastructure such as signaling (“dark territory™).

¢ Placement of tank cars within trains, and their coupling to other cars.

¢ Training, supervision and staffing of train crews to ensure operational safety.

e Ongoing inspections of equipment.

* Proper use of appropriate cars for the movement of specific hazardous materials.

¢ Design and construction of tank cars.
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Let me particularly address the training and staffing issues. As customers of rail service,
we are concerned about testimony presented by representatives of rail labor unions at the
recent DOT hazardous materials meeting (May 31 and June 1) regarding the railroads’
reported training and staffing deficiencies. We agree that proposals to permit one-person
train crews should not be considered until proven technology solutions are in place to
allow for safe operations with a single crew member.

Sometimes, when a railroad experiences rapid growth in business, there appear to be
insufficient railroad personnel to safely transport hazardous materials. Operational safety
also can be compromised when hazardous materials are left on un-crewed trains for
lengthy periods of time, and transported by tired and inadequately trained crews. Failure
to follow these safety guidelines can lead to otherwise avoidable accidents.

According to DOT data, railroad safety performance has reached a plateau. The Federal
Railroad Administration’s “Action Plan for Addressing Critical Railroad Safety Issues,”
released in May 2005, reports “the train accident rate has not shown substantive
improvement in recent years.” From 1995 through 2004, the train accident per million
train mile rate has hovered between a low of 3.54 and a high 0f 4.25. In fact, the rate was
higher in 2004 (4.09) than in 1995 (3.67). {FRA Action Plan, May 16, 2005, pps.1 and
2]

DOT cites several factors, which is why we strongly believe that a comprehensive review
of hazardous materials rail safety must be conducted. We applaud DOT for holding a
wide-ranging public meeting on hazardous material rail transportation safety, and believe
that meeting was an important first-step to help ensure that the public and private
resources devoted to hazardous materials rail safety will be effective.

ACC strongly supports a comprehensive, multi-stakeholder review of the complex and
interrelated aspects of hazardous materials rail transportation safety. In our view, the
appropriate approach includes:

* A systems review, including tank car design, railroad operational procedures, rail
infrastructure and track construction and maintenance, and emergency response.

» Realistic and specific design standards that quantify the performance of current or
proposed tank car designs based on verifiable physical characteristics. ACC
believes that this approach should certainly incorporate findings from DOT
research currently being conducted by DOT’s Volpe National Transportation
Systems Center under a provision of SAFETEA-LU. [Subsection 9005(b), now
codified in 49 US Code, Section 21055.] Results of this study are expected this
winter.

¢ Appropriate risk and cost-benefit analyses of proposed changes in hazardous
materials transportation regulation and practices to ensure they are cost-effective
and cost-efficient.
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» A prioritized implementation timetable for proposed modifications.

We are also encouraged about the conference convened by FRA under authority in 49
U.S. Code Section 333 to discuss ways to minimize risk from rail transportation of
certain hazardous materials. This process was requested jointly by AAR and ACC and
the parties met yesterday at DOT. This ongoing conference will examine opportunities to
reduce risk through railroad rerouting and product swaps.

DOT has established clear, specific, science-based regulations to ensure the safe
transportation of hazardous materials. Violations of the hazardous materials regulations
are subject to civil and criminal sanctions, which were raised significantly in SAFETEA-
LU. [Sections 7120 and 7121, now codified in 49 US Code, Sections 5123 and 5124.]

This system appropriately places legal liability on the party or parties that are responsible
for an incident. Railroads, as well as hazardous materials shippers and other entities,
should continue to bear liability for their own actions. Removing that liability, or shifting
it to the Federal Government or other private parties, could have unforeseen and
undesirable consequences. Indeed, our concern is that such a change could erode safety
performance by the carriers and create a significant disincentive to address the many
factors that add up to rail hazardous materials transportation safety.

An important related matter is the “common carrier obligation,” under which railroads
are required to transport commodities — whether or not hazardous - for their customers.
The Interstate Commerce Clause of the Constitution grants power to the Congress to
write the laws that govern our nation’s commerce. Congress recognized the common
carrier obligation as the framework on which the entire national railroad transportation
system was founded. [49 US Code, Subsection 11101(a).] And it remains crucial today.
Railroads are chartered to operate in the public interest because the public depends on
safe and reliable service in the delivery of a wide range of products on which we all
depend.

Finally, T want to address one of the most critical components of hazardous material
transportation safety — emergency response. Swift and appropriate response to accidents
will save lives not only of the public but of the responders themselves.

ACC’s CHEMTREC® program, now in its 35th year, provides a successful blueprint for
sharing expertise and experience with today’s emergency responders. Located in our
headquarters building in Arlington, CHEMTREC is recognized by DOT and other federal
agencies as a valuable source of information and expert counsel regarding hazardous
materials incidents. When an incident takes place, responders contact CHEMTREC
immediately to determine the best way to handle a wide range of hazardous substances
including radioactive materials, infectious substances, biohazards, and hazardous waste.
Our state-of-the-art emergency center is a 24/7 reminder of the commitment we make to
enhance the safety of every hazardous material shipment, and the people whom it may
affect.
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[ want to personally invite the members of this Subcommittee — and staff - to tour our
CHEMTREC Emergency Center in Rosslyn to see how we work with local responders to
help protect your communities. I will follow up with the staff director to determine an
appropriate time for such a tour and discussion.

I also want to ask for the Subcommittee’s help to ensure that emergency responders
nationwide are informed community emergency preparedness resources — such as
CHEMTREC® and TRANSCAER®: -- and how our industry can help communities
develop, review and implement effective emergency response plans. Your assistance can
help us develop even more rapid and reliable systems to share information between
shippers, railroads and emergency responders and develop sustainable, public-private
distributive training programs for responders. I look forward to discussing these ideas
with you both today and in the future.

The nation needs a safe and reliable system of hazardous material rail transportation,
governed by uniform, national rules. That is the system we have today, and the
challenge - for both the private and public sectors — is to ensure that this system
continuously improves. We look forward to working closely with this Subcommittee, the
Congress, the Department of Transportation and the other stakeholders to continuously
enhance the safety of hazardous material rail transportation.

Thank you for allowing the American Chemistry Council to present its views to the
Subcommittee. I would be glad to respond to answer any questions.

Hit
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On behalf of the members of the Association of American Railroads (AAR), thank
you for the opportunity to discuss the transportation of hazardous materials (hazmat) by rail.
AAR members account for the vast majority of freight railroad mileage, employees, and
revenue in Canada, Mexico, and the United States.

Nothing is more important to railroads than the safety of their employees, their
customers, and the communities they serve. Through massive investments in safety-
enhancing infrastructure and technology; employee training; cooperative efforts with labor,
suppliers, customers, communities, and the Federal Railroad Administration (FRA); cutting-
edge research and development; and steadfast commitment to applicable laws and regulations,
railroads are at the forefront of advancing safety.

Nevertheless, the current environment for the rail transportation of highly-hazardous
materials, especially so-called “toxic inhalation hazards (TIH),”' is untenable. The federal
government today, through railroads’ common carrier obligation, requires railroads to
transport these shipments, whether they want to carry them or not. Every time a railroad
moves one of these shipments, though, it faces potentially ruinous liability. The insurance
industry is unwilling to insure the railroads against the multi-billion-dollar risks associated
with highly-hazardous shipments.

Railroads face these huge risks for a tiny fraction of their business — shipments of
TIH, for example, constitute only about 0.3 percent of all rail carloads. Accidents involving
highly-hazardous materials on railroads are exceedingly rare. Still, history demonstrates that
railroads can suffer multi-billion-dolar judgments, even for accidents where no one gets hurt

and the railroads do nothing wrong.

! Gases or liquids, such as chlorine and anhydrous ammonia, that are especially hazardous if released.
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If policymakers are to require railroads to transport highly-hazardous materials, they
must limit railroads” liability in the event of an accident. If railroads’ risks are not limited,
railroads will be forced to seck an elimination of their common carrier obligation to carry this
traffic, or to challenge its applicability with regard to TIH and other highly-hazardous
materials.

In the meantime, railroads support prompt, bold actions by all stakeholders to further
reduce the risks associated with the manufacture, transport, and use of highly-hazardous
materials. Risk-reducing actions that should be pursued (and are detailed more fully below)
include accelerating the development and use of inherently-safer products and technologies as
substitutes for highly-hazardous materials; developing and introducing safer tank cars;
examining whether and how railroads can utilize coordinated routing arrangements to safely
reduce hazmat transportation; and examining whether hazmat consumers can use “market
swaps” to source hazmat from closer suppliers.

After briefly describing the railroads” safety record, this statement describes the many
ways railroads are working to make the rail transportation of TIH and other highly-hazardous
materials safer; details the initiatives manufacturers and consumers of highly-hazardous
materials must undertake to enhance safety; and lists the steps that government must take to

facilitate the continued transportation of TIH and other highly-hazardous commodities by rail.

Overview of Railroad Hazmat Safety
The overall railroad industry safety record is excellent, reflecting the extraordinary
importance railroads place on safety. Over the past 25 years, railroads reduced their overall

train accident rate by 65 percent and their rate of employee casualties by 79 percent.
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In a typical year, 1.7 million to 1.8 million carloads of hazardous materials, consisting
of hundreds of different commodities, are transported by rail throughout the United States. In
2004 (the most recent year available), hazmat shipments constituted 5.0 percent of total U.S.
rail carloads and 5.4 percent of total rail tonnage. Approximately two-thirds of rail hazmat
movements move in tank cars, with the rest in various other freight car types. TIH
commodities are a subset of hazardous materials and, when carried by railroads, are carried
almost exclusively in tank cars. In 2004, U.S. railroads transported 105,000 carloads of TIH
between hundreds of origin-destination pairs throughout the country.

While railroads recognize and regret the occurrence of a few tragic accidents
involving hazardous materials over the past couple of years, the rail hazmat safety record, like
the overall rail safety record, is extremely favorable. In 2004, 99.997 percent of rail hazmat
shipments reached their destination without a release caused by an accident. Through 2004,
rail hazmat accident rates were down 89 percent since 1980 and 40 percent since 1990.

That said, railroads agree that efforts should be made to increase the safety and
security of hazmat transportation by rail where practical, and railroads are committed to those
efforts. Indeed, railroads understand as well as anyone that hazmat safety is essential. This
transportation carries extraordinary risks for railroads, and the revenue that highly-hazardous
materials gencrate for railroads does not come close to covering the liability to railroads
associated with this traffic. This is especially so for TIH. Even though TTH accounts for a
small fraction of total rail traffic, the transport of TTH has the potential to be a “bet the

company” activity for railroads.”

? Even with the extension fast year of the Terrorism Risk Insurance Act, TIH contributes some 50 percent to the
overall cost of railroad insurance Even with this substantial expenditure, it is not possible to fully insure against
a catastrophic incident involving TTH. Insurers are less and Jess willing to write insurance at all for these risks.
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Given the level and complexity of railroad operations —- the railroad “factory floor™ is
outdoors and more than 140,000 miles long — it is unrealistic to expect that no rail accidents
will occur, especially when the railroads can do everything right and a third party can cause
an accident. 1t is realistic, though, to expect rail management, rail customers, rail labor, and
the government to work together to further improve rail safety, including hazmat safety.

In fact, the rail industry believes that the only reasonable way by which TIH and other
highly-hazardous materials can continue to be transported by rail is if all participants in the
hazmat logistical chain, working in conjunction with appropriate government agencies,

engage in an earnest, holistic approach to improving safety and controlling risk.

What Railroads Are Doing
Railroads acknowledge their obligations regarding safety, and they are approaching

enhanced hazmat safety on a variety of fronts.

Day-to-Day Rail Operations

One rail industry focus for enhancing hazmat safety relates to day-to-day operations.
Railroads are engaged in a variety of pursuits to enhance safety in this way. For example:

. For certain trains and routes carrying a substantial amount of TIH and other
highly-hazardous materials, railroads have voluntarily agreed to special speed
limits, passing restrictions, and inspections. Some railroads have implemented
additional measures, including escorts by inspection vehicles and automated
switch position monitoring.

. Railroads work closely with chemical manufacturers in the Chemical Trans-
portation Emergency Center {(Chemtrec), a 24/7 resource that coordinates and
communicates a broad range of critical information that may be needed by
emergency responders in mitigating hazmat-related incidents.

Related to this, railroads have agreed in principle to, and are developing, a
two-part resource (“FreightScope™) for use by emergency responders through
Chemtrec. In the first part, appropriate governmental entities (e.g., the FRA)
will be able to obtain information on the locations of hazmat-containing freight
cars prior to major events (e.g., hurricanes). In the second part, railroads will
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provide to Chemtrec, on a real-time basis, the identification numbers of cars
containing hazmat, the commodity being carried, and the name of the handling
railroad. 1f hazmat incidents occur, emergency responders will be able to
contact Chemtrec to obtain this information, thereby enhancing their response
capabilities.

. Railroads assist communities in developing and evaluating emergency
response plans. Through their own efforts and the Transportation Community
Awareness and Emergency Response Program (TRANSCAER), they provide
training for more than 20,000 emergency responders per year, many of them at
AAR’s Transportation Technology Center in Pueblo, Colorado. And railroads
support Operation Respond, a nonprofit institute that develops technological
tools and training for emergency response professionals.

. Upon request, railroads provide local emergency response agencies with, at a
minimum, a list of the top 25 hazardous materials transported through their
communities. The list assists local emergency responders in prioritizing their
response plans to what is most likely to be transported through their areas.

. Railroads are working with the Transportation Security Administration and
independently to identify opportunities to reduce exposure to terrorism in high
threat rail corridors and terminals.

. Railroads comply with HM-232, a U.S, Department of Transportation (DOT)
rulemaking that imposes record-keeping and training requirements on hazmat
transporters.

. As 1 discussed in detail in testimony before this committee in May 2004,
railroads have developed a Terrorism Risk Analysis and Security Management
Plan, a comprehensive priority-based blueprint of actions designed to ephance
the security of the nation’s freight rail network. Under the plan, railroads work
closely with the Department of Homeland Security (DHS), the Department of
Defense, inteiligence agencies, and others.

Tank Car Designs and Standards

Railroads belicve that the design and performance of tank cars that carry TIH need to
be improved at all deliberate speed. Railroads themselves own very few tank cars — more
than 99 percent are owned by non-railroad leasing companies or shippers.

The AAR’s Tank Car Committee — a group of technical representatives from
raifroads, shippers. and tank car builders/lessors that works closely with the DOT to, among
other things, establish detailed tank car design standards and review individual tank car design

drawings — is evaluating a new standard for chlorine and anhydrous ammonia tank cars that
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would reduce the risk of a rupture. Research from the University of Hhnois has indicated that
the probability of a release of chlorine or anhydrous ammonia (which together constitute some
80 percent of TIH transported by rail) could be substantially reduced by substituting enhanced
tank cars for the tanks cars currently in use. The Tank Car Committee also is examining

whether the phase-out of tank cars constructed of non-normalized steel should be accelerated.®

The Tank Car Committee hopes to have a final recommendation by September 2006.
Railroads look forward to working with the FRA and other parties to pursue an aggressive
implementation of new tank car standards.

The Tank Car Safety Research and Test Project (Project) is another rail industry R&D
effort designed to enhance tank car safety. Funded by railroads, tank car builders, and tank
car owners, the Project analyzes accidents involving tank cars and continually updates a
comprehensive database on the precise nature of damage to tank cars. Analysis of these data
enhances safety by improving researchers™ ability to identify the causes of tank car releases
and help prevent future occurrences. The database is often cited by the DOT as a role model
for other modes of transportation.

In addition to data gathering and analysis, the Project is engaged in numerous ongoing
research efforts, including an effort to identify improvements in tank car steels; assisting the
FRA on the development of a computer model that will simulate the effects of derailment
forces on tank cars; working with the FRA and Transport Canada to determine the effects of
thermal protection degradation on tank cars; and validating a computer model used to evaluate

the effects of fire on tank cars.

* “Normalized™ steel is steel that has been subjected to a specific heat treatment procedure that improves the
steel’s ability to resist fracture. Current standards allow use of non-normalized steel tank cars until 2029.
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Section 333 Coordination Projects

Railroads have taken the initiative to explore the potential for coordinated actions with
TIH manufacturers, consumers, and government to reduce risks through modifications to
railroad routing arrangements.

From a transportation standpoint (and all other factors being equal), safety would
generally be enhanced if TIH movements were of shorter length and duration. One way to
achieve this result and reduce the risks involved would be for railroads to examine the
feasibility of agreements among themselves to move highly-hazardous materials over shorter
appropriate routes.* The overarching goal would be to reduce mileage and time in transit of
TIH movements.

The feasibility and potential benefits of this approach can be determined only if all
relevant stakeholders (including manufacturers, users, transporters, and relevant government
agencies) are able to discuss public policy considerations, alternatives, and constraints,
including possible changes to existing business practices. Because such a free-ranging
discussion of business practices could touch on matters of competitive or economic
significance, concerns about potential antitrust risk likely would constrain the discussions if
the antitrust laws applied. For example, the potential discussion among railroads noted in the
previous paragraph could raise issues that such activity might affect the competitive market.

For this reason, railroads have obtained an agreement with the DOT to hold a
conference convened under 49 U.S.C. § 333 that would convey limited antitrust immunity for

participants to discuss “coordination projects” associated with the manufacture and transport

* A similar intra-industry process to minimize required transport needs to take place among TIH producers and
consumers and is discussed below under the “What Hazmat Manufacturers and Users Should Do™ section.
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of TIH materials. In addition to DOT, participants at the conference, which would convene
with no preconceived notion of the result, could include affected railroads, chemical
manufacturers, consumer representatives, Surface Transportation Board (STB)
representatives, and representatives of the Antitrust Division of the Department of Justice and

the Federal Trade Commission.

New Train Control Technology

Another approach railroads are taking to enhance rail hazmat safety focuses on
technology.

At a basic level, railroading today is similar to railroading 150 years ago: it still
consists of steel wheels traveling on steel rails, with one or more locomotives ptﬂling a string
of cars. This surface similarity, however, masks a widespread application of modern
technology and a huge variety of ongoing initiatives to research, test, and apply advanced
technologies to promote a safer and more efficient railroad environment.

For example, several major railroads are now developing and testing train control
systems that can prevent accidents by automatically stopping or slowing trains before they
encounter a dangerous situation. Through predictive enforcement, train control technologies,
in certain circumstances, could significantly reduce the incidence of human error-caused train
accidents, especially train collisions and derailments due to excessive speed.

Train control systems are extremely complex. At a minimum they must include
reliable technology to inform both dispatchers and operators of a train’s precise location; a
means to warn operators of actual or potential problems (e.g., excessive speed); and a means
to take action, if necessary, independent of the train operator (e.g., stop a train before it

reaches the physical limits of its operating authority). Some systems will also include
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additional features, such as expanding the ability to monitor the position of hand-operated
switches. Perhaps the most critical element is sophisticated software capable of accommo-
dating all of the variables associated with rail operations.

When successfully implemented, these enhanced train control capabilities will enable
trains to operate more safely than trains operate today.

Several major railroads are engaged in various projects to test elements of this new
technology. For example, one railroad is about to deploy a version of train control (Electronic
Train Management System - ETMS) on a rail corridor between Texas and Kansas and is
awaiting final approval from the FRA on the technology.

Implementing train control technology will require massive capital investments in
wireless networks; sophisticated location determination systems; highly reliable software; and
digital processors on board locomotives, in dispatching offices and, for some systems, along
tracks. Extreme care must be taken regarding which variety of train control technology is
adopted and how it is implemented, given its substantial cost. Most major railroads intend to

install train control systems and use any related productivity gains to help offset their cost.

Employee Training

To help protect their employees and the communities they serve, railroads offer basic
hazardous material awareness training to all employees. Employees learn to recognize a
hazmat emergency and whom to contact in an emergency. Rail employees responsible for
emergency hazmat response efforts receive much more in-depth training. Emergency
response should be left to those specialized employees and contractors who are trained and

equipped for this highly technical and dangerous work. Non-trained employees are expected
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to notify the appropriate authorities, then move to a safe area while highly-trained specialists

respond to the emergency.

Other Technological Enhancements

Railroads are pursuing a variety of other technological advancements to advance rail
safety. Much of this new technology has been or is being developed and/or refined at the
Transportation Technology Center, Inc. (TTCI) in Pueblo, Colorado. A wholly-owned
subsidiary of the AAR, TTCI is the finest rail research facility in the world. Tts 48 miles of
test tracks, highly sophisticated testing equipment, metallurgy labs, simulators, and other
diagnostic tools are used to test track structure and vehicle performance, evaluate component
reliability, and more. The facility is owned by the FRA, but has been operated by TTCI —
which is responsible for all of its operating costs — since 1984.

Just a few of the technological advances important to rail safety, including many with
direct applicability to hazmat safety, are described below. Many of them are being
incorporated in the rail industry’s Advanced Technology Safety Initiative (ATSI), a
maintenance system designed to detect and report potential safety problems and poorly
performing equipment before problems occur. Many advances are also related to the
industry’s Technology-Driven Train Inspection (TDTI) program, which focuses on
developing high technology train inspection capabilities.

. Wayside detectors identify defects on passing rail cars — including overheated
bearings and wheels, dragging hoses, deteriorating bearings, cracked axles and wheels,
and excessively high and wide loads — before structural failure or other damage
occurs. Some of the newest wayside detectors being developed use machine vision to
perform higher-accuracy inspections through the use of digitized images, which are
then analyzed using computer algorithms. Tests at TTCI last year revealed that it is
possible to inspect wheels of moving trains using w/trasonic probes and detection

algorithms. Further tests of this system are underway, as are tests on ways to better
understand and prevent axle fatigue.

Page 10 of 20



117

Wheel profile monitors use lasers and optics to capture images of wheels. The images
reveal if wheel tread or flanges are worn and, consequently, when the wheels need to
be removed from service before they become a problem.

Trackside acoustic detector systems use “acoustic signatures” to evaluate the sound of
internal bearings to identify those likely to fail soon. These systems supplement or
replace existing systems that identify bearings already in the process of failing by
measuring the heat they generate. This technology allows bearings to be replaced
before they overheat and fail.

Wheels constructed with stronger micro-alloyed metals that resist damage and
withstand higher service loads are being developed.

Advanced track geometry cars, which combine sophisticated electronic and optical
instruments, are used routinely to inspect track conditions, including alignment, gauge,
and curvature. TTCI is developing an on-board computer system that provides a more
analytically-advanced capability of assessing track geometry by predicting the
response of freight cars to track geometry deviations. This information will better
enable railroads to determine track maintenance needs and help improve the safety of
day-to-day rail operations.

Improved metallurgy and premium fastening systems have improved the stability of
track geometry, reducing the risk of track failure leading to derailments.

Research is continuing in the development of designs, materials, and maintenance
techniques for improving the performance of specialized track components used in
heavy haul railroading — for example, “frogs” and “diamonds,” which are track
structures used where two rail lines intersect that permit wheels to cross the
intersecting rail, and “joints” where sections of rail meet.

Rail defect detector cars are vsed to detect internal rail flaws. The AAR and the FRA
have jointly funded a Rail Defect Test Facility that railroads and suppliers can use to
test improved methods for detecting rail flaws at TTCI. In 2005, the capabilities of a
prototype of the world’s first laser-based rail inspection system were tested at TTCI;
the system will be demonstrated in actual revenue service later this year.

Ground-penetrating radar and terrain conductivity sensors are being developed that
will help identify problems below the ground (such as excessive water penetration and
deteriorated ballast) that hinder track stability.

Advanced fault detection systems monitor critical functions on locomotives. State-of-
the-art locomotives today can have 20 or more sophisticated microprocessors that
monitor and control various subsystems, constantly measuring and checking up to
several thousand characteristics of the locomotive and its operation.

Because a relatively small percentage of freight cars (so-called “bad actors™) can cause
an inordinately high percentage of track damage and have a much higher than typical
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propensity for derailment, TTCI is working on ways to identify poorly performing
freight cars as they pass across truck performance detectors and hunting detectors.”

. Railroads are constantly expanding their use of state-of-the-art global positioning
systems, wireless technologies, and other communications advances in a wide variety
of rail applications. For example, the Integrated Railway Remote Information Service
(InteRRIS), which is under development at TTCI, is an Internet-based data collection
system with broad potential applicability. An early project using InteRRIS collects
data from wheel impact detector systems {which identify wheel defects by measuring
the force generated by wheels on tracks) and detectors that monitor the undercarriage
of rail cars (which identify suspension systems that are not performing properly on
curves) along railroad rights-of-way. InteRRIS processes the information to produce
vehicle condition reports. This will allow equipment which is approaching an unsafe
condition to be removed from service and repaired before an accident occurs.

What Hazmat Manufacturers and Users Should Do

Railroads believe that manufacturers and consumers of hazardous materials should
take a number of steps to help ensure hazmat safety.

First, as noted in a just-released report by the National Research Council (part of the
National Academy of Sciences), “the most desirable solution to preventing chemical releases
is to reduce or eliminate the hazard where possible.” Ways this can be achieved include
“modifying processes where possible to minimize the amount of hazardous material used”

and “[replacing] a hazardous substance with a less hazardous substitute.”®

In a similar vein,
in a January 2006 report, the Government Accountability Office (GAO) recommended that
the Department of Homeland Security “work with EPA to study the advantages and

disadvantages of substituting safer chemicals and processes at some chemical facilitics.”’

* In terms of rail cars, “truck” refers to the complete four-wheel assembly that supports the freight car body.
“Hunting” is an instability, more prevalent at higher speeds, that causes a rail car to weave down a track, usually
with the flange of the wheel striking the rail.

¢ Terrorism and the Chemical Infrastructure: Protecting People and Reducing Vulnerabilities, National
Research Council — Board on Chemical Sciences and Technology, May 2006.

? Homeland Security: DHS is Taking Steps to Enhance Security at Chemical Facilities, but Additional Authority
is Needed. Government Accountability Office, January 2006.
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Railroads agree, and strongly support efforts aimed at finding and utilizing “inherently
safer technologies” as substitutes for hazardous materials, especially TIH. Several bills are
being considered which would incorporate product substitution and improvement as a means
to reduce TIH risks.®

One real-world recent example of product substitution occurred at the Blue Plains
wastewater treatment facility just a few miles from the U.S. Capitol. Like many wastewater
treatment facilities, Blue Plains used chlorine to disinfect water. Not long after 9/11, the
facility switched to sodium hypochlorite, a safer alternative. Similarly, Milwaukee has
substituted ozone treatment for chlorine purification.

Railroads recognize that the use of TIH cannot be immediately halted without
entailing enormous economic disruption and public health ramifications. However, over the
medium to long term, product substitution would go a long way in reducing the risks in the
hazmat logistical chain.

Second, safety might be improved if manufacturers and receivers of TIH, in
conjunction with railroads and the federal government, explored the use of “coordination
projects” under U.S.C. § 333 (discussed earlier) to allow TIH consumers to source their needs
from closer suppliers. For manufacturers and users, this could involve “swaps.” For
example, if a chlorine user contracts with a chlorine supplier located 600 miles away, but
another supplier is located 300 miles away, the supplier located 600 miles away might agree
to allow the closer shipper to supply the user, whenever arrangements acceptable to the

involved railroads could also be reached.

® For example, H.R. 2237 encourages the use of “inherently safer technologies” and establishes a publicly-
available clearinghouse to compile and disseminate information on their use and availability. S. 2855 deals with
utilizing “inherently safer technology™ at water treatment plants.
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Third, railroads believe that hazmat consumers and manufacturers should support
efforts aimed at increasing the safety and reliability of tank cars. So far, most chemical
manufacturers have not embraced the opportunity to reduce TIH transport risks by pursuing
the adoption of new higher-safety design standards for tank cars, possibly because they may

believe they do not bear the primary responsibility in the event of an accident.

What Government Should Do

The rail industry believes that the government has an important role to play in
enhancing the safety of hazmat transport by rail.

First, the government should remedy the inequity in current law that has forced
railroads to assume risks they would not assume on their own without protection against those
risks. The Interstate Commerce Act makes railroads common carriers, which basically means
that railroads have a statutory obligation to provide rates and service upon reasonable request
by a shipper. Thus far, this common carrier obligation has included the duty for each railroad
to accept shipments of highly-hazardous materials for movement over its rail network. Unlike
firms in other industries, including other transportation companies, railroads today have not
been able to “just say no” to entering into a business relationship with consumers or
manufacturers of these materials.

However, absent this requirement many railroads would not transport these materials
because of the potentially ruinous claims that could arise in the event of a catastrophic
accident involving a release of these materials. Such an accident can occur even if the
railroad is not at fault. Drunk drivers, impatient motorists driving around a grade crossing

gate or ignoring a signal at a grade crossing, faulty repairs by the owner of a tank car, and
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pranksters — not terrorists — have caused incidents that could have been disastrous if they
had involved the release of these materials.

For example, a few years ago in New Orleans, a tank car that railroads did not own
containing more than 30,000 gallons of liquid butadiene began to leak. Vapor from the
butadiene tank car rolled out across a neighborhood until the pilot light of an outdoor gas
water heater ignited it. More than 900 people were evacuated. The National Transportation
Safety Board found that the probable cause of the accident was an improper gasket that a
chemical company had installed on the tank car.” Nevertheless, a state court jury entered a
punitive damages verdict against the railroads involved in the amount of $2.8 billion.

If the federal government is going to require railroads to transport highly-hazardous
materials, it must address the “bet the company” risk it forces them to assume. Congress can
address this inequity in one of at least three ways.

Congress could create a statutory liability cap for the railroads similar to the one that
applies to Amtrak. As you know, Amtrak’s total liability for all claims, including punitive
damages, from a single accident — regardless of fault — is capped at $200 million. Congress
could enact a similar type of cap on the Hability a railroad would incur from an accident
involving highly-hazardous materials, regardless of fault, but with the government paying
liabilities in excess of the cap.

Congress could also enact a Price-Anderson type solution. Price-Anderson limits the
liability of a company from an incident involving the release of nuclear material, including in

transportation, and provides for a fund to which all owners of nuclear power plants contribute

° National Transportation Safety Board, NTSB/HZB-88/01, Hazardous Materials/Railroad Accident Report,
Butadiene Release and Fire From GATX 55996 at the CSX Terminal Junction Interchange in New Orleans,
Louisiana, Sept. 8, 1987, at 62.
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when an incident occurs to cover any damages in excess of that limit. Under a similar
proposal for TTH, the railroad would be liable for some defined amount of damages arising
from a railroad accident involving a highly-hazardous material. Any damages above that
defined amount would be paid from a fund to which producers and end-users of these
materials would contribute in the event of an incident. The main purpose of such legislation
would be to cap the railroad’s liability for claims, while still ensuring compensation for the
general public. However, it also seeks to balance the societal need to compensate the injured
and damaged with the need for any railroad involved to be able to continue to operate and
remain viable.

Both of these solutions are reasonable, given railroads’ federally-imposed common
carrier obligation and given that accidents are inevitable no matter how carefully and safely a
railroad operates. Under either proposal, limiting freight railroads’ liability from an accident
involving highly-hazardous materials would reduce the railroads’ risk exposure. It would also
bring certainty to the insurance market, and hopefully more insurance companies would once
again be willing to offer railroads coverage. Importantly, both proposals leave railroads liable
for a substantial amount, thereby giving them a further incentive — on top of their already
aggressive pursuit of safe operations — to continue their ongoing, successful record of safety
improvement.

Absent these two alternatives, Congress should relieve railroads of their common
carrier obligation to haul TIH and other highly-hazardous materials. If Congress will not
provide some degree of protection from unlimited potential lability from transporting these

materials, then it should not mandate that the railroads’ shareholders assume that risk. Rather,
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railroads should be permitted to decide for themselves whether to accept, and at what price
they are willing to accept, such materials for transportation.

Second, the government can help facilitate the “coordination projects,” such as the
ongoing initiatives under provisions of 49 U.S.C. § 333 noted earlier.

Third, the government can more fully examine the potential, including research of and
providing incentives for, “inherently safer technologies™ to take the place of TIH and other
highly-hazardous materials in industrial and other applications.

Fourth, railroads urge more federal research and development into ways that hazmat
safety can be enhanced. More can be done, for example, on the evaluation of breach
monitoring devices and on large-scale methods to enable safer transportation and storage of

hazardous chemicals using absorbents.

What Government Should Not Do

A number of local and federal proposals have been offered that would restrict rail
movements of hazardous materials in one way or another. One such proposal would give
state or local authorities the ability to ban the movement of hazmat through their jurisdictions.
Another proposal would order railroads to provide local authorities advance notification of
hazmat movements through their jurisdictions.

The purposes of these types of proposals are protection of the local populace against
hazmat incidents, including terrorist attack (especially in perceived “high threat” areas), and
enhancing the ability to react more quickly to hazmat-related incidents, should they occur.
The proposals may be well intended, but the end result of their enactment on a locality-by-
locality basis would likely be an increase in exposure to hazmat release and reduced safety

and security.
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Banning Hazmat Movements by Rail (“Rerouting’’)

Banning hazmat movements in individual jurisdictions would not eliminate risks, but
instead would shift them from one place to another and from one population to another. In
shifting that risk, it could foreclose transportation routes that are optimal in terms of overall
safety, security, and efficiency and force railroads to use less direct, less safe routes.

The rail network is not similar to the highway network where there are myriad
alternate routes. In the rail industry, rerouting could add hundreds of miles and several days
to a hazmat shipment, and those additional miles and days could be on rail infrastructure that
is less suitable (for a variety of reasons) to handling hazmat. Additional switching and
handling of cars carrying hazmat could be needed, as could additional dwell time in yards. As
the Department of Justice and the Department of Homeland Security noted in a joint brief
opposing a proposed D.C. hazmat ban, the increase in the total miles over which hazmat
travels and the increase in total time the materials are in transit would “increase their exposure
to possible terrorist action,” and therefore potentially reduce safety and security. The U.S.
DOT also submitted a statement recognizing that banning hazmat shipments through certain
areas reduces both safety and security.

If hazmat transport were restricted in one jurisdiction, other jurisdictions would
undoubtedly follow suit. In fact, that is already happening. In the wake of the action (so far
unsuccessful) by the D.C. City Council to ban hazmat movements through Washington,
similar efforts are being discussed in Atlanta, Baltimore, Boston, Cleveland, Chicago, Las
Vegas, Philadelphia, Pittsburgh, and probably other cities too, as well as all of California.

An integrated, effective national network requires uniform standards that apply

nationwide. The clarity and efficiency that uniformity brings would be lost if different
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Jocalities and routes were subject to widely different rules and standards, or if Jocal and/or
state governments could dictate what types of freight could pass through their jurisdictions.
The problem is especially acute for railroads, whose network characteristics and limited
routing options mean that disruptions in one area can have profound impacts thousands of
miles away. These disruptions would negatively affect all rail traffic, not just hazmat traffic.
Thus, if policymakers determine that hazmat movements should be banned, they

should be banned nationwide, rather than on a locality-by-locality basis.

Hazmat Prenotification

Hazmat pre-notification to local authorities is problematic for several reasons and may
not accomplish the goals of those seeking it.

First, upon request the rail industry already notifies communities of, at a minimum, the
top 25 hazardous commodities likely to be transported through their area.

Second, by definition, pre-notification would vastly increase the accessibility of
hazmat location information. Making this information far more accessible than it currently is
could actually increase vulnerability to terrorist attack, not decrease it, because it would
magnify the possibility that the information could fall into the wrong hands.

Third, at any one time, thousands of carloads of hazmat are moving by rail throughout
the country, constantly leaving one jurisdiction and entering another. The vast majority of
these carloads do not — and due to the nature of rail operations, cannot be made to — follow
a rigid, predetermined schedule. The sheer quantity and transitory nature of these movements
would make a workable pre-notification system extremely difficult and costly to implement,
for railroads and local officials alike. That is why the fire chief of Rialto, California,

commented, “You’d have to have an army of people to stay current on what’s coming
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through. 1 think it wouldn’t be almost overwhelming. It would be overwhelming.” The
greater the number of persons to be notified, the greater the difficulty and cost.

Fourth, railroads provide training for hazmat emergency responders in many of the
communities they serve, and they already have well-established, effective procedures in place
1o assist local authorities in the event of hazmat incidents. In fact, through the Transportation
Community Awareness and Emergency Response Program, railroads help train more than
20,000 local emergency responders per year.

Finally, since railroads already make communities aware of what types of hazardous
materials are likely to be transported through their area and since they already provide 24/7
assistance for emergency responders (many of whom railroads have trained), it is not at all
clear that information obtained by local authorities through a pre-notification system would

improve their ability to respond to hazmat incidents in any meaningful way.

Conclusion

The rail industry cannot continue to transport highly-hazardous materials under the
conditions that currently exist. The inordinately high risks now borne by railroads must be
dramatically reduced through enhancements in safety and the provision of reasonable lability
protection. All participants in the hazmat logistical chain, working in conjunction with the
appropriate government agencies, must accept responsibility to take a comprehensive, holistic
approach to hazmat safety.

Attached herewith is a statement for this hearing from Norfolk Southern Corporation’s
Chairman, President, and Chief Executive Office Charles W. Moorman.

Thank you for the opportunity to testify on this critical topic.
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WRITTEN STATEMENT OF CHARLES W. MOORMAN
CHAIRMAN, PRESIDENT AND CHIEF EXECUTIVE OFFICER
NORFOLK SOUTHERN CORPORATION

BEFORE THE
SUBCOMMITTEE ON RAILROADS
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE
U.S. HOUSE OF REPRESENTATIVES

JUNE 13, 2006

1 am Wick Moorman, and it is my privilege to serve as Chairman, President and
Chief Executive Officer of Norfolk Southern Corporation.

As you know, the Interstate Commerce Act makes railroads common carriers,
which basically means that railroads have a statutory obligation to provide rates and
service upon request by a shipper. 49 USC 11101. Under current law, this common
carrier obligation includes the duty for each railroad to accept shipments of highly
hazardous materials for movement over its rail network. Absent this obligation, Norfolk
Southern would not transport these materials.

Norfolk Southern does not make these highly hazardous materials. Norfolk
Southern does not use these highly hazardous materials. And Norfolk Southern does not
make enough money transporting these highly hazardous materials to justify the risks the
Federal Government requires us to take. Nevertheless, Norfolk Southern assumes an
enormous risk every time we comply with this Federal statutory requirement by

transporting a carload of highly hazardous material.
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Unfortunately, Norfolk Southern has first hand experience with the dangers and
risks to our company associated with transporting highly hazardous materials. In January
2003, a Norfolk Southern train approached an industrial switch in Graniteville, South
Carolina, that was misaligned due to human error. The train diverted into a siding
containing a parked train and derailed. A tank car containing chlorine ruptured and
released chlorine gas. Nine people died, including the train engineer, many others
presented to local hospitals, and many more were evacuated from the area within a one-
mile radius of the accident.

Although the Graniteville accident resulted from human error by a railroad
employee, an accident involving a train with carloads of highty hazardous materials can
oceur at any time and without any fault of the railroad. Consider the following examples
of accidents that occurred on Norfolk Southern in recent years in which the incident
occurred because of the actions of others.

o In Hagerstown, Indiana, a driver came to a signalized rail crossing. The Honda
Civic in front of him stopped because the signals were flashing and the automatic
gate at the rail crossing was down. The driver drove his car around the Civic,
around the crossing gate, and onto the tracks into the path of one of our trains.

¢ In Greensboro, North Carolina, the driver of a gasoline truck stopped his truck
across our tracks after allegedly not seeing the warning signals. Our train struck
the truck, causing a fiery crash.

e In Augusta, Georgia, a tractor-trailer driver drove through a crossing gate and
flashing signal lights and rammed into the side of one of our passing trains, which
resulted in the derailment of 24 rail cars.

e In Oakwood, Georgia, a drunk driver ran through a stop sign, continued through a
field, and broadsided our train. Twelve cars derailed, including five with

hazardous chemicals, which forced the evacuation of 250 people. Fortunately, the
only spill was a load of plastic pellets.
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e In New Orleans, Louisiana, a tank car containing more than 30,000 gallons of
liquid butadiene that we had interchanged to another railroad began to leak.
Vapor from the butadiene tank car rolled out across a neighborhood until the
vapor ignited. More than 900 people were evacuated. The National
Transportation Safety Board found that the probable cause of the accident was an
improper gasket that a chemical company had installed on the tank car that the
railroads did not own.! Nevertheless, a state court jury entered a punitive
damages verdict against the railroads in the amount of $2.8 billion.

¢ In Goshen, Indiana, vandals were able deliberately to derail eleven rail cars that
were stored on our tracks for interchange with another railroad.

In each of these instances, the acts of others caused incidents for which Norfolk
Southern could potentially have been or was exposed to tremendous liability from a
release of highly hazardous materials. In these real life examples, the train crews did
everything exactly according to rules and procedures. But one impatient driver, one
faulty repair by the owner of a tank car, or one prankster— not a terrorist — caused an
incident that could have been disastrous if the accident had involved the release of these
materials. The simple fact is we are putting our company at risk every single time we
couple a carload of these highly hazardous materials to one of our trains — no matter how
safely we operate.

It simply is not good public policy to force railroads to bear all the substantial
risks of catastrophic damages associated with transporting highly hazardous materials —
risks we would not take absent the commeon carrier obligation imposed by the Federal
government. Such damage payments would significantly retard a railroad’s ability to

finance maintenance efforts (which could itself have adverse safety consequences) and

! National Transportation Safety Board, NTSB/HZB-88/01, Hazardous Materials/Railroad Accident

Report, Butadiene Release and Fire From GATX 55996at the CSX Terminal Junction Interchange in New
Orleans, Louisiana, Sept. 8, 1987, at 62.
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infrastructure improvements that enhance safety and expand capacity. As you know from
this Committee’s April 26 hearing entitled “The U.S. Rail Capacity Crunch,” our country
needs that investment to occur. These damage payments could even bankrupt a railroad.?

It is time for Congress to remedy the inequity in the law that forces us to assume
risks that we would not assume on our own without any protection against those risks.

Accordingly, Norfolk Southern supports the position of the Association of
American Railroads that Congress must act. Congress could (1) create a statutory
liability cap for the railroads similar to the one that applies to the National Railroad
Passenger Corporation or (2) enact a Price Anderson-like solution. If it will not, then it
should not mandate that our shareholders assume that risk. This Committee should
relieve railroads of their common carrier obligation so that Norfolk Southern can decide
for itself whether to accept and at what price it is willing to accept such materials for
transportation.

While awaiting government action, Norfolk Southern continues to examine every
possible option to share the risk it assumes when it complies with the common carrier
obligation with those who make and use these materials. Those options include
petitioning the Surface Transportation Board to recognize that highly hazardous materials
are outside the scope of regulation, requiring shippers to indemnify the railroad or carry
insurance to cover the transportation of those materials, increasing rates or applying new

charges to cover our risk, and passing along any costs we incur to implement

2 Today, insurance coverage for railroads is even more limited than it was before the Graniteville

accident and other recent incidents on other railroads. Currently, there is a maximum of about $1 billion in
insurance coverage available in the market. Moreover, the number of companies willing to underwrite
coverage is shrinking — making the insurance market thin, and rates have risen dramatically. 1 fear that one
day soon insurance may not be available to us at a reasonable price at any level.
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governmental security or safety recommendations or regulations related to the
transportation of these materials. We are aware that many of our customers may not like

these options, but absent legislation, they may be our only alternatives.
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Congress of the United States
Telaghington, BE 20515 e
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The Honorable Eddie Bemnice Johnson
Opening Statement
House Subcommittee on Railroads - Hearing on Rail Transport of Hazardous Materials
Tuesday, June 13,2006 — 2167 Raybum

Thank you Mr. Chairman.

| want to commend you and Ranking
Member Brown for holding this important
hearing.

Our nation’s freight rail system is one
of the safest and most efficient modes of
transportation in the world.

Every day, freight rail transports tons
of goods and materials across their
140,000 route miles providing a direct
economic impact to this nation’s robust
economy. | |

U.S. Representative Eddie Bernice Jobnson (TX-30) 1
PRINTED ON RECYCLED PAPER
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Critically important to this equation is
the role of a secure freight rail system,
particularly as it relates to the transport of
hazardous materials.

According to the Association of
American Railroads, approximately 1.7
million carloads of hazardous materials
are transported by rail throughout the
country each year.

And while | am keenly aware that the
industry is working hard to ensure the
increased safety of hazmat transport, the
reality is that accidents can and will
happen.

For example, on June 28th of 2004, a
freight train carrying chlorine gas and
ammonia collided in my state killing three
people and hospitalizing more than twenty
as a cloud of chlorine enveloped the
surrounding area.

11.8. Representative Eddie Bemice Johnson (TX-30) 2



134

Only one of the dead was aboard. The
others died as a result of gas drifting over
a residential neighborhood over a mile
away.

While the accident occurred in a rather
rural area, | cringe at the thought of a
collision like this occurring along rail
routes in a high-urban density area
through the heart of my congressional
district in downtown Dallas.

An unfortunate incident such as the
2004 Texas accident, although rare,
underscores the unique challenges and
terrorism risk associated with the
transport of hazardous materials.

While the tragic events of September
11th, 2001 have forced us to take a hard
look at how we secure our various modes
of transportation—hazmat transport by rail
still remains highly vulnerable.

U.S. Representative Eddie Bemice Johnson (TX-30) 3
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According to GAO, a number of
positive steps have been taken by rail
stakeholders to bolster the nation’s rail
security since September 11th such as:
performing risk assessments, emergency
drills, and developing security plans.

While | am heartened by GAO’s
findings—more work remains to be done,
particularly in resources invested towards
hazmat transport safety and regulation
concerns.

| feel strongly that, as policymakers,
we must revive our resolve to approach
rail safety and security challenges with a
sense of urgency.

To do otherwise only serves to further

compromise the safety of the American
public.

U.S. Representative Eddic Bernice Johnson (TX-30)
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| want to thank our witnesses that
have come before us to testify this
afternoon and look forward to hearing
their thoughts on how we can work
together in improving hazmat safety and
security.

Thank you and | yield back the
balance of my time.

U.S. Representative Eddie Bernice Johnson (TX-30)



137

Statement of Lawrence M. Mann
before the House Committee on Transportation & Infrastructure Railroads Subcommittee
on “Current Issues in Rail Transportation of Hazardous Materials”
June 13, 2006, 10 a.m.

Mr. Chairman and Members of the Subcommittee:

Thank you for the opportunity to submit this testimony regarding the administration of
the Federal Railroad Safety Act (“FRSA”) and the need to revise the FRSA to ensure that it does
not preempt state laws associated with railroad accidents and negligence claims.

By way of introduction, my name is Lawrence Mann and I am a founding partner of the
law firm, Alper & Mann. Ihave devoted my entire professional career to improving railroad
transportation safety. For example, I was one of the principal draftsmen of the Federal Railroad
Safety Act of 1970, which included amendments to the Hazardous Materials Transportation Act.
Since that time I have participated in virtually every major amendment to the federal railroad
safety laws. 1have appeared before the Federal Railroad Administration in every major
proposed rulemaking relating to safety and I have participated in many of the most significant
lawsuits nationwide in connection with the interpretation of federal laws and regulations, as well
as the rights of the states to adopt and enforce rail safety laws. Iam a Board member of the
Academy of Rail Labor Attorneys, and an alternate member of the federal Railroad Safety
Advisory Committee.

Throughout my career, I have been involved in numerous lawsuits involving both
hazardous materials spills and railroad negligence cases. A significant case in which I was
involved resulted from a train explosion in Waverly, Tennessee, in 1978. This accident led to
the federal requirements for head shields, shelf couplers, and thermal insulation on certain tank
cars. Further, I participated as either a member of the litigation committee or consultant to the
attorneys handling the lawsuits arising out of three of the worst railroad catastrophes in recent
years--Dunsmuir, California (July 15, 1991), Duluth, Minnesota/Superior, Wisconsin (June 30,
1992) and Richmond, California (July 26, 1993), each of which resulted in many personal
injuries and serious environmental damages.

The purpose of my testimony is to urge Congress to revise the FRSA to allow victims of
railroad derailments to have the ability to bring state tort law claims to afford them the justice
required by common sense and sound policy. The FRSA, as currently written, contains an
express preemption provision which requires federal court judges to find that the FRSA preempts
state law in many railroad tort cases. Numerous courts have recognized a common law claim for
violation of Federal Railroad Administration (“FRA”) requirements. However, some federal
court judges feel their hands are tied and that they must find preemption in accordance with the
FRSA’s language. It is this problem that I am here to discuss today and to advocate for a
revision of the FRSA to ensure that judges in similar cases will not be forced to find preemption
of common law tort actions. First, I will explain how federal case law illustrates the problems
associated with the FRSA’s preemption provisions. Second, I will address state case law that has
found that preemption does not exist. Third, I will address some additional concerns related to
federal railroad safety oversight which further emphasize the need to change the current railroad
safety laws.
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Federal Case Law Hlustrates Problems Associated With FRSA’s Preemption Provisions

A recent federal court case regarding claims for personal injuries and property damage
suffered because of a train derailment illustrates the gravity of this problem. In Meh/ v.
Canadian Pacific Railway, Ltd., Case No. 4:02-cv-009, Order Granting Defendants’ Motion to
Dismiss (D.N.D. Mar. 6, 2006) (“Mehl™), a class of plaintiffs filed suit against Canadian Pacific
Railway (“CP Rail”) for damages suffered as a result of a derailment of a CP Rail freight train
near Minot, North Dakota. In response to the Plaintiffs’ complaint alleging seven different
claims, CP Rail sought to dismiss the case, claiming that the Eighth Circuit Court of Appeals’
federal precedent mandates that the court find the Plaintiffs’ claims are preempted by federal
railroad safety laws. Mehl at 3.

The North Dakota federal district court engaged in an analysis of the FRSA and federal
preemption doctrine and, yet,.regretfully, found that federal law required it to dismiss the
Plaintiffs” complaint. The court explained that Congress adopted the FRSA to achieve national
uniformity among railroad standards and included an express preemption provision in the Act
which clearly states that a State may adopt a law, regulation, or otder regarding railroad safety
only until the federal government “prescribes a regulation or issues an order covering the subject
matter of the State requirement.” /d. at 4 (quoting 49 U.S.C. § 20106 (2005)).

Relying upon Supreme Court precedent, the Meh! court explained that the FRSA’s
preemption provision “dictates that, to pre-empt state law, the federal regulation must ‘cover’ the
same subject matter, and not merely ‘touch upon’ or ‘relate to that subject matter.”” Mehl at 4-5
(quoting Norfolk So. Ry. Co. v. Shanklin, 529 U.S. 344, 351 (2000)). The court also noted that
the Supreme Court and other federal circuit courts have held that several provisions of the FRSA
preempt state law. Id. at 5. See, e.g., Norfolk So. Ry. Co. v. Shanklin, 529 U.S. at 347 (holding
that federal regulations covered the subject matter of the adequacy of the warning devices
installed with the participation of federal funds); CSX Transp., Inc. v. Easterwood, 507 U.S. 658,
676 (1993) (holding that federal regulations covered the subject matter of claims of excessive
speed); CSX Transp., Inc. v. Williams, 406 F.3d 667 (D.C. Cir. 2005) (holding, in the context of
a motion for preliminary injunction, that the FRSA preempted the District of Columbia’s hazard
materials transport law).

Interestingly, the Meh! court also took care to note the numerous state court decisions that
have found that state law tort claims were not preempted by the FRSA. Mehl at 6. See, e.g.,
Clarkv. Illinois Central R.R. Co., 794 S0.2d 191, 196 (Miss. 2001) (holding an obstructed view
claim was not preempted by the FRSA’s regulations regarding warning devices at railroad
crossings); In re Miamisburg Train Derailment Litig., 626 N.W.2d 85 (Ohio 1994) (holding the
FRSA did not preempt a claim for negligent operation (failure to use reinforcing brake pads)
because the regulation was adopted after the manufacture of the railroad car in question).
Moreover, the Mehl court noted that the Eighth Circuit has ruled that neither a failure to wam
claim nor a negligence claim based on the reflectivity of crossing warning signs was preempted
by the FRSA. Id. at 7. See St. Louis Sw. Ry. Co. v. Malone Freight Lines, Inc., 39 F.3d 472 (8"
Cir. 1996); Kiemele v. Soo Line R.R. Co., 93 F.3d 472 (8™ Cir. 1996).
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However, the Mehl court ultimately relies upon In re Derailment Cases, 416 F.3d 787,
794 (8™ Cir. 2005) (“Scottsbluff”) to find preemption. In Scotisbluff, the Eighth Circuit looked at
the “extent to which the adopted by the FRSA address freight car inspections.” Meh! at 8
(quoting Scortsbluff, 416 F.3d at 793). The court determined that it was “clear that the FRA’s
regulations are intended to prevent negligent inspection” and “there is no indication that the FRA
meant to leave open a tort cause of action to deter negligent inspection.” Id. at 9 (quoting
Scottsbluff, 416 F.3d at 794). The court, consequently, held that negligent inspection claims are
preempted by the FRSA’s regulations.

Nevertheless, what is most striking is the Court’s clear dissatisfaction with the current
state of federal law and the outcome that it forced upon the victims of the Minot derailment. The
court stated: “While the Court is convinced the dismissal of Plaintiff’s claims is inevitable under
the current state of federal law in the Eighth Circuit, this Court recognizes that such a result is
unduly harsh and leaves the Plaintiffs with essentially no remedy for this tragic accident.” Id. at
25 (emphasis added): The Mehl court attempted to explain its dilemma as ©lows, which is
instructive and worth reiterating for the Congressional subcommittee:

While federal preemption often means that there is no remedy to a
claimant, in many instances unfortunately this result is necessary to
vindicate the intent of Congress. By pervasively legislating the
field of railroad safety, Congress demonstrated its intent to create
uniform national standards and to preempt state regulation of
railroads. If state common law tort claims were permitted to
proceed despite this Congressional intent, on the ground that the
purported tortfeasor had in some way allegedly failed to comply
with the federal standards, then manufacturers would inevitably be
subjected to varying interpretations of the federal regulations in the
different states. Inevitably, these tort actions would generate
precisely those inconsistencies in railroad safety standards that
Congressional action was intended to avoid.

Id. at 25-26 (quoting Oulette v. Union Tank Car Co., 902 F. Supp. 5, 10 (D. Mass. 1995)
(internal citation omitted)).

The court also expressed the concern that we are raising today to this Congressional
subcommittee: The FRSA “fails to provide any method to make the injured parties whole and, in
fact, closes every available door and remedy for injured parties. As a result, the judicial system
is left with a law that is inherently unfair to innocent bystanders and property owners who may
be injured by the negligent actions of railroad companies.” Id. at 26. As the Meh! court noted,
“it is the province of Congress, not the judicial branch, to address this inequity.” Id. Ihope that
Congress will heed this statement duty and address this fundamental unfairness by amending the
FRSA.

The Mehl court clearly relied upon the FRSA’s attempts at achieving national uniformity,
emphasizing: “It is clear that Congress determined that there was a need for national uniformity
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and a need to adopt standard federal regulations to protect the public rather than allow for varied
and inconsistent state law remedies.” Id. However, the Supreme Court has determined that the
importance of fostering uniformity among regulations does not warrant the wholesale
elimination of an individual’s common law right to remedies for tort violations. In Sprietsma v.
Mercury Marine, 537 U.S. 51, 54 (2002), the Court analyzed whether a state common law tort
action is preempted by the Federal Boat Safety Act of 1971 (“FSBA”). The FSBA is akin to the
FRSA because it contains very similar language with regard to restrictions on state laws, except
the FSBA deals with manufacturing and the FRSA addresses railroad safety.

In support of its argument that the FBSA preempts the Petitioner’s claims, the
Respondent, Mercury Marine, relied upon one of the FSBA’s main goals: fostering uniformity
in manufacturing relations. /d. at 70. The Supreme Court responded that while uniformity is
important to the industry, “this interest is not unyielding.” Id. The Court states that “the concern
with uniformity does not justify the displacement of state common-law remedies that compensate
accident victims and their families and that serve the Act’s more prominent objective,
emphasized by its title, of promoting boating safety.” Id. The same principle should apply to the_
FRSA, as emphasized by its title.

State Case Law Reiterates Presumption Against Preemption

1t is helpful to contrast the Meh! court’s decision with a recent Minnesota state court
decision that was able to employ common sense and fundamental fairness to allow Plaintiffs to
obtain a remedy in another case involving the Minot derailment. See In re the Soo Line R.R. Co.
Derailment of January 18, 2002 in Minot, ND, Court File No. MC 04-007726, Supplement to
Order on Motion to Dismiss on the Issue of Federal Preemption (Minn. Apr. 24, 2006) (“Soo”).
In this case, the court also engaged in an extensive review of the federal preemption doctrine.
However, this court focused on an established judicial principle that was curiously left out of the
Mehl court decision — the “presumption against preemption.” Soo-at 10-11. See, e.g., CSX
Transp., Inc. v. Easterwood, 507 U.S. 668 (1993). In particular, the Supreme Court has said that
the States’ historic power to regulate train safety must not be “superceded ... unless that [is] the
clear and manifest purpose of Congress.” Soo at 10 (quoting Rice'v. Santa Fe Elevator Corp.,
331 U.S. 218, 230 (1947) (citations omitted). The Soo court summarizes the federal preemption
cases as “reluctant” to apply preemption “in recognition of the harsh results that can occur when
legitimate claims are dismissed. /d.

In addition to federal and state court cases which emphasize the need to respect the
states’ authority and notions of individual fairness, this court relied upon three key principles to
determine that Plaintiffs’ claims would not be preempted by the FRSA:

= “The adequacy of problems and the local nature of the hazard itself result in an
essentially local safety concern which is not even of a statewide character, much less
capable of being adequately encompassed within national uniform standards.” Id. at
29.

» - “BEnforcement of Defendants’ own rules against them is not incompatible with federal
laws, regulations, or orders.” Id. at 32.
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= “These Plaintiffs’ claims are not preempted because they are necessary to eliminate or
reduce an essentially local safety hazard. Allowing such claims to go forth would not
be incompatible with a law, regulation or order of the U.S. Government. Nor would
it unreasonably burden interstate commerce.” Id. at 34.

Resolving Challenges to Federal Government Oversight

The FRA’s rail safety audit indicates that there has been an 11 percent increase in
railroad grade crossing fatalities between 2003 and 2004. Audit of Oversight of Highway-Rail
Grade Crossing Accident Reporting, Investigations, and Safety Regulations, Federal Railroad
Administration, Report No.: MH-2006-016, at 2 (issued Nov. 28, 2005). Not only is it important
to reduce the number of fatalities but it is also vital for victims to have a means for achieving
appropriate compensation in the event of a railroad accident. The audit also clearly recognized
that the possibility of collisions at grade crossings poses an increasing threat to the traveling
public and presents many challenges for federal government oversight. Id. at 4.

The federal government cannot, and should not, be the sole body in charge of railroad
safety. Likewise, federal courts cannot be the sole arbiter of rail safety cases. Public
transportation authorities appear to be already overwhelmed by its responsibilities. In 2004,
there were 243,016 grade crossings, of which 149,628 or 62 percent were maintained by public
transportation authorities. /d. at 3. Yet, the federal government has been deficient in
encouraging compliance with reporting requirements, investigating crossing collisions, and
issuing violations for critical safety defects.

According to the FRA, railroads failed to report 21 percent of reportable grade crossing
collisions to the National Response Center (NRC). Id. The FRA’s analysis showed that 115
collisions, which resulted in 116 fatalities, were reported to the FRA within 30 to 60 days after
the collision, as required, but that was too late to allow Federal authorities to promptly decide
whether to conduct an investigation. Id. at 6-7.

Even more disturbing is the fact that the FRA investigated only 9 of the 3,045 grade
crossing collisions that occurred in 2004, and from 2000 to 2004, the FRA investigated only 13
percent of the most serious crossing collisions that the railroads reported. Id. at 7. Further,
while the FRA may have been inspecting grade crossing warning signals for safety defects, the
FRA recommended far too few violations for the many critical safety defects it identified. Id. at
8. From 2000 to 2004, the FRA recommended only 347 critical safety defects, or about 5
percent, of all defects to carry a monetary fine. Id. Clearly, the flawed railroad safety system
needs to be fixed to ensure that railroads are held accountable for critical safety issues. One
important step towards doing this would be to amend the FRSA to no longer allow for
preemption of state law in cases involving railroad accidents.

Conclusion

Many federal judges find that federal law preempts state common law tort actions
involving railroad accidents. Yet, state law courts are not hampered by the FRSA and are able to
allow victims to seek justice by focusing on the preemption against presumption and other
applicable precedent. It is inconceivable that Congress would enact a law that would be
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inherently unfair to innocent persons and property owners injured by the negligent actions of
railroads who seek justice in federal courts. I submit that Congress did not do so in the FRSA.
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STATEMENT OF
THE HONORABLE JAMES L. OBERSTAR
SUBCOMMITTEE ON RAILROADS
HEARING ON
“CURRENT ISSUES IN RAIL TRANSPORTATION OF HAZARDOUS MATERIALS”
JunE 13, 2006

Prior to this heating, I reviewed the Department of Transportation’s data on incidents
involving the transportation of hazardous materials across all modes. I was pleased to find that rail
hazmat incidents have decreased from 1,112 in 1996 to 737 in 2005. Fatalites have remained
somewhat stagnant, with the exception of 2005, when there was a spike in deaths due to the
Graniteville accident. However, majot injuries resulting from rail hazmat incidents are consistently
the highest among all modes of transportation for each of the past 10 years, which tells me that
while railroads ate one of the safest ways to transport hazatdous materials — certainly safer than

moving them by truck — when there is an accident, the results can be catastrophic.

In 2005, a Notfolk Southern train derailment in Graniteville, South Carolina, resulted in nine

deaths, 75 injuties, and the evacuation of 5,400 residents as a result of chlorine gas inhalation.

In 2004, a Union Pacific train collided with a BNSF train near Macdona, Texas. A tank car
loaded with liquefied chlotine was derailed and punctured. The liquefied chlorine vapotized into a

cloud of chlorine gas, and killed the conductor of the train and two nearby residents.

In 2002, a Canadian Pacific train derailed 31 of its 112 cars near Minot, North Dakota. Five
tank cars carrying anhydrous ammonia catastrophically ruptured, and a vapor plume covered the

derailment site and surrounding area, where 11,600 people lived. One resident was fatally injured,
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11 people sustained serious injuries, and 322 people, including the two train crewmembers, sustained

minot injuties.

As a result of these accidents, the National Transportation Safety Board (NTSB) issued
several tecommendations to the Federal Railroad Administration (FRA) and the railroad industry,
some of which Congtess incorporated into SAFETEA-LU, including a requitement that the FRA
conduct a number of tank car vulnerability assessments and initiate a rulemaking to implement

appropriate design standards for tank cars within 18 months of enactment.

SAFETEA-LU also included a requirement that railroads provide general awareness and
familiarization training to maintenance-of-way employees and signalmen — something the industry
fought me on since the mid-90s when we tried to reauthorize the hazmat program in TEA 21.
SAFETEA-LU also included $4 million a year in grants for nonprofit employee organizations to

train hazmat employees and instructors.

It’s time for the FRA and the mailroad industry to do their part. After the Graniteville
accident, the FRA issued a safety advisory, which urged railroads to review their operating rules and
take certain steps to ensure that crews using manually operated switches leave the switches in the
proper position when their work is complete. The advisory referenced rules already implemented by
BNSF and Union Pacific requiring train crews to inform dispatchers of switch positions or inform

them that switches had been properly relined before reporting that the main line track is clear.

The FRA advisory proved ineffective when 2 number of accidents involving improperly

lined switches, including one in Florence, Minnesota, occurred after promulgation of the advisory.
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In October 2005, the FRA issued an emergency order, which largely required what the previous
safety advisory had recommended. The FRA added that any violation of the emergency order

would result in a civil penalty of up to $27,000.

FRA’s emergency otder was a good first step, but now we need to go beyond enhanced
operating rules and additional forms to ensute that fatal accidents like the one in Graniteville ate not
repeated. The railroad industry is researching ways to improve tank car performance, but this is

years away. What we need to do now is focus on how to prevent these accidents from happening.

We need to look at hours of service, which was an issue in the Graniteville accident, where
the NTSB found that on 10 of the 30 working days before the accident, Train P22 crewmembers
had spent time on paperwork after having been on duty for 12 hours in train or engine service. Any
wotlk, including paperwork, done on behalf of the railroad beyond the allotted 12 hours is
considered a violation of the Hours of Setvice Act. The crewmembers of Train P22 weren’t aware
of that. Neither were Norfolk Southern’s managers. Train crewmembers and managers at other

railroads may also be unaware of that.

We need to look at requiring the railroads to install automatically activated devices, which
clearly convey the status of the switch in both daylight and darkness, to capture the attention of
employees involved with switch operations, as well as oncoming trains. In datk territory, we need to

provide train crews with advance notice of switch positions.

We need to look at train speeds to ensure that train crews can stop trains safely in advance

of misaligned switches. We need to look at the positioning of tank cars toward the rear of trains,
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and at reducing speed through populated areas to minimize impact forces from accidents and reduce

the vulnerability of tank cars.

We need to provide train crews with the equipment necessary to safeguard themselves when
there ate accidents involving hazardous materials, such as emergency escape breathing apparatus.
The NTSB concluded that had the engineer of the derailed train in Graniteville — Chris Seeling —
been wearing an appropriate, fully functioning emergency escape breathing apparatus when he
walked away from the collision site, he might not have succumbed to the effects of chlorine gas
inhalation. That was the same conclusion NTSB made in the Macdona accident, where the

conductor died from inhalation of toxic chemicals.

And we need to make sure that railroad workers are getting the right kind of training to
ptepare them for the possibility of these catastrophic accidents. In Graniteville, had the engineer
and conductor been trained ot provided information that would have told them that chlorine gas is
heavier than ait and that it would seek the lowest point in the immediate area, they would have

known not to lie down and maybe Chris Seeling (the engineer) would still be alive today.

1 have reviewed the written statements the railroads submitted to the Subcommittee for this
hearing, and I must say I’m disappotted. The railroads have come to Congress with an ultimatum:
Either you limit our liability in accidents or we will do all we can to reduce the scope of our
common cartier obligation. I quote: “Railroads should be permitted to decide for themselves

whether to accept, and at what price they are willing to accept, such materials for transportation.”
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You mention some things that the industry has done to improve the safety of rail
transportation of hazardous materials: voluntarily agreeing to special speed restrictions and
inspections on some routes, providing fire fighters with response information, assisting communities
with response plans, providing agencies with the top 25 hazardous materials running through
communities, and working with the Transportation Secutity Administration (I'SA) to prevent
terrorism — all good things. You should be congratulated for those accomplishments. But it’s not
enough. Much mote is requited to ensure the safety of rail transportation of hazardous materials. 1
just listed some of the changes that need to be made, but I see no evidence in your testimonies that

you ate willing to do so.

That is also evident in your dealings with communities that are concerned about hazardous
materials running through local towns — whether it’s the District of Columbia or the City of Orr,
Minnesota. In many cases, instead of working toward a solution that addresses the concerns of

communities while ensuring the continued movement of goods, it’s business as usual.

That is evident in your arguments before the coutts in North Dakota and Minnesota that the
Federal Railroad Safety Act preempts common law causes of action, thereby preventing those who
wetre injured in the Minot accident from being justly compensated for their losses. Those cases

could have sevete repercussions for those injured in Graniteville.

That is evident in your efforts in labor-management negotiations to reduce the crew size on
trains from two persons to one, which I believe is contrary to the objective of improving railroad

and rail hazmat safety.
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And that is evident in your proposals to this Subcommittee today. I don’t need to remind
you that it was the Federal Government — in the 19" Centuty — that created the rail industry in
America in ordet to setrve the public interest. Railroads got the land in which to run their rail lines.
They got the mineral rights and the timber rights to log the woodlands to make railroad ties. They
extracted ballast from gravel pits along the way to build the trackage. And they did that out of the
public interest and the necessity to serve. In the law, rail carriers are required to provide any person,
upon request, carrier’s rates and other service terms. That is your duty, just as it is your duty to
ensure that your operations are safe. Congress should not consider relieving you of your obligation
to serve the public service if your rail cars, track, or other operations are not safe. And I will oppose

any effort to do so.

Thank you, Mt. Chairman. I yield back the balance of my time.
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Thank you Mr. Chairman, Madame Ranking Member, and Members of the Subcommittee. My
name is Tom Pontolillo, and I serve as the Director of Regulatory Affairs for the Brotherhood of
Locomotive Engineers and Trainmen, which is a division of the Rail Conference of the
International Brotherhood of Teamsters. On behalf of more than 33,000 BLET members, 70,000
Teamsters Rail Conference members, and roughly 175,000 railroad workers who serve this
nation’s transportation needs, I want to express my appreciation to the Subcommittee for holding
this hearing on current issues in rail transportation of hazardous materials, and for the
opportunity to testify today.

During the 36-month period beginning in mid-January of 2002, three tragic accidents occurred
involving the release of toxic by inhalation — or TIH — hazardous materials. The first, in
Minot, ND, claimed one life, seriously injured eleven others, and resulted in the release of
anhydrous ammonia. The second involved a collision between two trains near Macdona, TX, in
which chlorine gas was released; additionally, there were three deaths — including 23-year old
BLET member Heath Pape — and forty-one serious injuries. The third, also involving a
collision resulting in a chlorine gas release, happened in Graniteville, SC, killing 28-year old
BLET member Chris Seeling and eight others, as well as seriously injuring 75 people. I do not
believe it is an overstatement to say that this issue is a personal one for me, as I am sure it is for
many of the other witnesses who will appear before you.

Having said that, it is undeniable that our economy — indeed, our very lifestyle — is heavily
reliant upon the many hazardous materials that chemical plants and refineries create and ship
across the length and breadth of our nation. It is equally true that shipping hazardous materials
by rail is the safest and most efficient and environmentally friendly transportation option
available to us. For these reasons, and by virtue of the common carrier status of all railroads, it is
incumbent upon us all to jointly find ways to minimize, if not eliminate altogether, the likelihood
of another accident like the Minot, Macdona, and Graniteville tragedies.

My testimony today will touch on five general subjects that are of particular concern to the men
and women I represent. They are: security, staffing, training, accident causation, and
technological and operational concerns. The perspective that I present combines ground-level
observations from the field with what we have learned at the staff level. My hope is that the
Subcommittee’s consideration of this subject will benefit from what the workers who have to
deal with hazmat every day have to say.

While the general subject of rail security is a somewhat different matter than that under
consideration by the Subcommittee today, it is very difficult to distinguish between safety and
security in the post-911 world. Last year, the Teamsters Rail Conference published a report
entitled High Alert: Workers Warn of Security Gaps on Nation'’s Railroads, which was
immediately dismissed by the industry as bargaining propaganda. High Alert reports the resuits
of a survey of BLET members — and members of Rail Conference affiliate Brotherhood of
Maintenance of Way Employes Division — from 46 states and 34 railroads, between July of
2004 and June of 2005.

Of particular relevance to today’s hearing are two facts: (1) of those surveyed, 59% reported that
trains carrying hazardous materials passed their work area on a given day, and (2) 86% of
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respondents stated that the rail yard where they work or report is in close proximity to schools,
government buildings or densely populated areas. Indeed, these findings were corroborated in a
report by the Centers for Disease Control entitled Public Health Consequences from Hazardous
Substances Acutely Released During Rail Transit, which noted that hazardous materials
“frequently are transported over, through, and under areas that are densely populated by schools,
hospitals, or nursing homes, where the consequences of an acute release could result in
environmental damage, severe injury, or death.”

Reasonable cause for concern over lack of security continues to exist. Just last Wednesday, the
Akron, Ohio, Beacon Journal reported that two boys, ages 17 and 16, admitted to derailing two
locomotives and 103 cars of a CSX train near Barberton, Ohio, by placing a tie on the track.
Fortunately, that train carried only coal and, while tons of the coal were spilled, a far more
serious outcome was averted. We have supported and will continue to support Congressional
efforts — like those of the Ranking Member of the full Committee, in sponsoring H.R. 2351, and
of Congressman Lynch’s H.R. 4372 — to address this concern.

The second issue I wish to highlight for the Subcommittee is staffing levels. Today, much of
America’s rail network is operating near or at capacity. Further, the industry is moving more
freight with fewer workers than at any time in its history. Productivity as measured by freight
ton-miles-per-worker has soared over 500% between 1978 and 2004, and has increased by
24%% in the last five years alone.

With gasoline prices hovering around $3 per gallon for the foreseeable future, and the nation’s
highway system in a state of decline, the pressure on the industry to do more — and in less time
— will only increase. Along with this increase in business opportunity comes an increase in
risk: from physical equipment and plant that undergo increased stresses, from fatigued railroad
workers pressed by increased demands on their time, and from greater congestion that results
from running more trains over the same track during the same period of time.

Unfortunately, because of mergers and railroad managements’ never-ending quest to eliminate
workers, staffing levels are at an all time low and continue to drop. Hiring barely keeps up with
retirements, and serious recruitment and retention problems abound because the industry’s
competitive advantage in the job market has all but disappeared. A 12- to 16-hour day is not
unusual for a railroad worker, and in many cases is becoming the norm. As a matter of fact,
according to 2006 hours of service data published by one of the four largest Class I railroads,
through May 31%, an average of over 105 operating crews are on duty in excess of fifteen hours
every day, with almost three crews per_day on duty in excess of twenty hours.

There is no question in our minds that safety degradation because of fatigue is a ticking time
bomb in the railroad industry. The National Transportation Safety Board has, on nurerous
occasions, pointed to crew fatigue as a potential contributing factor in an accident. The
industry’s response has not gone nearly far enough, and — of late -— at least the Class I carriers
are moving backward. At a time when business is bursting at the seams, and more workers are
needed in all crafts, the industry’s chief negotiator proposes to resolve its staffing shortages by
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(1) combining all shop craft workers into a single composite mechanic, (2) contracting out all
signal and maintenance of way work, and (3) eliminating all but one operating crew member.

The consequences of the industry’s goals on safety would be dire, to say the least. The quality of
both inspections and maintenance would decline dramatically, if the industry had its way, and a
new, untested and unstudied method of operation would be introduced. Staffing, we believe, is
very much a subject of interest for this Subcommittee, because the Railway Labor Act frequently
deposits unresolved collective bargaining disputes on the doorstep of Congress, in the form of
Presidential Emergency Board recommendations.

The rapid turnover now ongoing in the industry — fueled by the first wave of retirements of
Baby Boomer generation railroad workers — also strains the industry’s training programs for all
crafts, which is the third subject I want to address today. We have concluded that the railroad
industry simply does not devote sufficient resources either to providing initial training for new
workers or for periodic retraining for more experienced workers. Far too often, training
schedules are dictated by the need to deploy new workers in the field, rather than ensuring that
those workers, and their more senior co-workers, have the necessary tools to work safely and
efficiently.

Worker training in the handling of hazardous materials has been a particular sore point for the
BLET, and for all of Rail Labor. The training provided by the industry is so minimal that we,
long ago, took matters into our own hands. Hazardous materials training programs have been
provided under labor sponsorship at the National Labor College, which is located at the George
Meany Center in Silver Spring.

Our Railway Workers Hazardous Materials Training Program has been a resounding success.
The program has, over its fifteen years, continually evolved and expanded to meet the
training and competency needs of rail workers that are not afforded by the railroads. Initially
offering only one course, the program now offers five. Training has moved beyond the
conventional classroom to include simulation and on-line activities. A core of professionally
trained instructors has been replaced with a corps of peer instructors. Because of this program,
thousands of rail workers are trained every year and tens of thousands of rail workers are
working more safely and in safer environments.

Since the onset of training in April 1991, the union-run program has trained more than 20,000
rail workers. Evolving from an 8-hour program of awareness training only, the National Institute
for Environmental Health Sciences (NIEHS)-funded and George Meany Center-sponsored
program now offers five courses: a 5-day Chemical/Emergency Response training in the
classroom; an on-line Emergency Responder Awareness Level 101 course; the OSHA 10-hour
General Industry Safety and Health Outreach Program; disaster site training; and the newest
addition, a Radioactive Material Transportation Safety Program, which is funded by a separate
grant from the U.S. Department of Energy.

The new program begins next month at the National Labor College, and will include a Modular
Emergency Response Radiological Transportation Training — or MERRTT ~— “train the

3
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trainer” course. By contrast, we are unaware of any railroad currently conducting training
focusing on transportation of spent nuclear fuel and high-level radioactive waste, even though
the Department of Energy is expected to begin a 38-year project to transport such waste from
DOE sites to storage and disposal facilities as early as next year. The labor hazmat program has
trained workers in 49 states and the District of Columbia. We also have fostered the creation of
community partnerships that include joint rail worker, fire fighter, EMT, and public safety
personnel training in communities throughout the U.S.

The program has a new emphasis on railroad security and disaster response and teaches the
5-day students how to serve as skilled support personnel in an incident command emergency
setting. Much of the program material is available in Spanish and a comprehensive web site
serves both the English and Spanish-speaking work force. The 5-day program addresses the
training requirements of the Department of Transportation’s Hazardous Materials Regulations at
49 C.F.R. Part 172, as well as the requirements of OSHA First Responder and Operations Level
training under 29 C.F.R. Part 1910.120. Railroads generally do not provide wages or support for
workers attending the program. In fact, — and this is most unfortunate — members
sometimes are not allowed time off from work to attend the program, even though the railroad is
not paying wages.

The program currently serves eight rail unions,' and at least ten crafts,” from major railroads as
well as from commuter and short-line railroads. This cross-company, cross-union, cross-craft
training has proved invaluable, as one group learns from another. Each union has its own craft-
specific tasks and challenges, and prior to this hazmat training program, there was little, if any,
cross-union training. Hazards and challenges faced by those in the yards may be different than
those faced by road train crews, and different still from those who work along the track or in the
shops. Understanding the work of other crafts, the safety and health challenges that each face,
and the coordination of each craft’s efforts in an emergency, enhances railroad hazardous
materials safety and security. A well-trained and knowledgeable workforce is the first line of
defense and can prevent a minor incident from becoming a major hazardous materials accident.
The eight rail unions have worked together to enhance rail safety by providing comprehensive
training to its members and by providing substantial administrative and personnel support to the
union-run Railway Workers Hazardous Materials Training Program.

Labor has been able to offer these programs through a combination of federal funds and
subsidies from the North American Railway Foundation, which is a private non-profit

! Brotherhood of Locomotive Engineers and Trainmen (BLET); Brotherhood of Maintenance of

Way Employes Division (BMWED); Brotherhood of Railroad Signalmen (BRS); International
Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Helpers (IBB); SEIU’s
National Conference of Firemen & Oilers (NCFO); Transport Workers Union (TWU); Transportation-
Communication International Union (TCU); Brotherhood of Railway Carmen; and United Transportation

Union (UTU).

2 Brakemen, Laborers, Workers from the Building & Bridge Department, Signalmen, Carmen,

Switchmen, Conductors, Track Department Workers, Locomotive Engineers, Yardmasters, and Hostlers.
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organization. However, subsidies and contributions are hard to come by, as you can imagine.
Nonetheless, we take great pride in having trained approximately 20,000 railroad workers since
the program’s inception. At the end of the day, though, this represents but a small fraction of the
railroad workers who require thorough, in-depth training. Simply stated, the industry has to step
up to the plate in a much bigger way when it comes to training, because the margin for error
today is far smaller than it has been for a long time.

The fourth topic I want to touch upon is the canard that eliminating human-factor caused
accidents will eliminate the problems. Proponents of this “blame the pin-puller” theory point to
FRA accident data, which indicate that the most common primary cause of accidents and
incidents is human error. However, focusing upon FRA data, alone, will lead us to miss a far
bigger picture, for three reasons.

One is the fact that FRA’s data provides only a partial picture. Not reflected in FRA data are
incidents that fall below applicable reporting thresholds. Similarly unreported in these data are
incidents that may occur at a facility, which may or may not be of minor consequence. For
example, FRA data for the 13-month period from December 2003 through December 2004
indicate that human factors was shown as the primary cause in 61.22% of accidents on yard
tracks involving hazmat, while equipment defects was shown as the primary cause in 3.79% of
such accidents. However, in an article in the January 28, 2005 edition of its Morbidity and
Mortality Weekly Report, the Centers for Disease Control reported that — of 1,165 “rail events”
involving hazmat reported to the Hazardous Substances Emergency Events Surveillance
(“HSEES”) by 16 States between 1999 and 2004, for which a primary cause was determined -—
61% resulted from equipment failure, and only 24% from human error. These two sets of data
provide different pieces of the puzzle, but both are required in order to see the puzzle as a whole.

A second fact is that FRA’s data summarizes reports filed by railroads and largely reflects
causation as determined by the reporting railroad. Except for a relative handful of accidents,
FRA has audited none of the data, because it lacks the resources to do so. Also, focusing on
primary cause, alone, can lead one to miss a much larger, and potentially equally hazardous,
problem. For example, the NTSB Report on the Graniteville accident specifically identified as a
contributing factor the absence of a feature or mechanism to remind the crew of train P22 that a
switch was not properly aligned. This finding was significant because (1) the task of properly
aligning the switch was functionally isolated from other tasks the crew was performing, (2) the
crewmembers were rushing to complete their work and secure their train before reaching their
hours-of-service limits, (3) the crew had achieved their main objective of switching cars and
were focused on the next task of securing their equipment and going off duty, and (4) the switch
was not visible to the crew as they worked, leaving them without a visual reminder to properly
align the switch.

In the absence of a Root Cause Analysis of one or more accidents, such underlying secondary or
tertiary causes are not apparent from a review of FRA’s data. Fortunately, performing root cause
analyses of railroad accidents has become easier to accomplish in recent times. Just last month,
FRA’s Office of Research and Development published a report concerning its Root Cause
Analysis of six accidents/incidents involving remote control locomotive operations. The HFACS
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classification system originally developed for naval aviation mishaps was modified slightly to
reflect operational differences between naval aviation and railroad operations, and the resultant
HFACS-RR taxonomy was applied to the cases under review. This analysis uncovered
organizational and supervisory factors that were present in nearly every case, and also that the
technological environment was a significant contributor in all but one case.

We believe that safety of rail transportation of hazardous materials can be enhanced by
conducting similar studies of both train accidents/incidents and other types of hazmat events. As
technology plays an increasing role in every aspect of hazmat transportation, it becomes ever
more difficult to ascertain any but the most obvious causes of an accident. Proper investigation
of accident causation, via a Root Cause Analysis, should be a cornerstone of any risk
management system, and is worth the extra cost such an undertaking would create.

The third fact is that — even according to FRA’s raw data — the primary cause in nearly two of
every five hazmat accidents in yards is other than human factors. Track defects account for 15%,
and “miscellaneous” for almost 14%. Rigorous analysis of these types of accidents also is called
for, and a similar review of hazmat accidents on other than yard tracks also should be
undertaken. We firmly believe that such analyses should precede any legislative or regulatory
action, to ensure that the job is done properly the first time.

As you may recall, the NTSB determined the probable cause of the Minot accident and resultant
release of TIH anhydrous ammonia was an ineffective inspection and maintenance program that
did not identify and replace cracked joint bars before they completely fractured, which led to the
breaking of the rail at the joint where the derailment occurred. FRA’s Railroad Safety Advisory
Committee, of which I am a member, has established a Continuous Welded Rail Working Group,
and FRA is keeping all stakeholders focused on addressing this shortcoming, This Working
Group, in a short period of time, has accomplished much, and I am confident everyone will be
pleased with the results of the process.

Lastly I would like to address a few technological and operational considerations that impact rail
transportation of hazardous materials. You will hear during this hearing about Positive Train
Control — or PTC — from numerous witnesses. You may even hear about a time in the future
when PTC will eliminate all accidents caused by human error, and be invited to infer that this
time may not be far away. I would respectfully suggest that you should be both inquisitive and
skeptical concerning such claims.

Our experience over the past quarter century with the introduction of new technologies in the
railroad industry demonstrates that: (1) initial claims of the utility of the technology tend to be
overblown; (2) the industry tends to limit its implementation to those features that produce
economic savings, and only addresses potential negative safety implications when forced to by
FRA; and (3) the industry tends to use technology at or beyond its design limitations unless
proscriptively restricted by FRA. Thus, FRA must be a proactive watchdog for safety at every
step of the implementation of new technology.
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Fortunately, FRA has established a solid foundation for the development, testing and
implementation of PTC systems through promulgation last year of Subpart H to Part 236 of
Title 49 of the Code of Federal Regulations, which sets forth the standards for development and
use of processor-based signal and train control systems. Rigorous and transparent testing
protocols are mandated, and the performance standards incorporated into the rule should ensure
that no degradation of safety occurs as a result of PTC implementation.

Indeed, it is the position of Rail Labor that — with adequate investment and proper planning —
PTC systemns can be built to serve the needs of the general freight rail system as well as inter-city
and commuter passenger railroads. The proper implementation of PTC systems can help reduce
accidents and, therefore, mitigate if not eliminate many hazardous material releases associated
with train accidents. We further believe that the nation’s rail industry can realize the greatest
safety benefits by utilizing PTC systems in conjunction with the existing signal systems. Current
signal circuits provide fail-safe “vitality,” while PTC provides just what its name implies:
positive train control and separation.

At the present time, PTC is in an embryonic stage. - While they hold some promise, none of the
few systems that are being tested over small territories actually contain all three core features by
which PTC is defined: positive train separation, speed restriction enforcement, and positive
enforcement of roadway worker protection zones. Moreover, these new technologies cannot be
viewed as a panacea for the railroad industry. PTC and the next generation signal systems are
tools to improve and enhance safety and security across the nation’s railroads. They are not the
“end-all” and they are not, in their present form, fail-safe or even remotely infallible. Even after
implementation, it still will require the concerted efforts of the maintenance of way worker who
installs the track, the dispatcher who controls the train movements, the signalman who maintains
the integrity of the system, and the train crew who operate the train, to provide increased safety
and security on our nation’s railroads.

Because of the proven safety benefits of present-day signal systems, it is imperative that these
systems are properly maintained and remain in operation. However many railroads have petitioned
the FRA through the Block Signal Application provisions of current regulations to remove signal
systems and convert their method of operations to Dark Territory using Direct Traffic Control, or
DTC. Eliminating current signal systems only increases the likelihood of catastrophic hazardous
material events when an accident occurs.

Rail Labor opposes elimination of existing signal systems because of the well-documented safety
benefits afforded by these types of signal operation. Clearly, it is in the best interest of residents of
communities throughout America to have the assurance of rail operations based on the protection
provided by a signal system. The Graniteville tragedy provides a good example of the continuing
value of traditional signal systems. The segment of track where the accident occurred lacked
wayside signals, and the method of operation was DTC. A basic signal system would have
prevented this accident. Even a switch monitoring device would have informed Brother
Seeling’s crew that the hand-operated switch was not properly lined and the train would have
received a signal indication to stop the train. Switch monitoring devices provide this level of
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protection from dangers caused by human error — as was the case at Graniteville —as well as
from hazards posed by acts of vandalism.

We also must be mindful of the fact that, regardless of the promise a fully developed PTC system
holds, new technology brings with it new problems. Two such problems already identified with
respect to PTC is crew distraction caused by monitoring PTC information displays, and over-
reliance upon PTC that leads to degradation of train handling skills. We must be forever diligent
to ensure that any new technology the railroad industry implements does not introduce more new
hazards than it eliminates. Accordingly, Rail Labor firmly believes that there continues to be a
long-term need for switch monitoring in Dark Territory in order to prevent accidents caused by
misaligned switches.

We also believe — for both safety and security reasons ~—— that hazardous materials emergency
response plans should be developed among railroads, municipalities and states. While civil
authorities already have plans in place to deal with hazmat situations, I can tell you that train crews
and other railroad workers are neither familiar with nor trained in them. However, railroad
workers often are the earliest “on-the-scene” personnel to interact with first responders to a hazmat
accident. Therefore, we support including railroads in the development of such emergency
response plans, and strongly advocate that affected railroad workers receive training concerning
those plans, so that they provide appropriate assistance consistent with protecting their own
personal safety, at the very time when minutes — and even seconds — can mean the difference
between life and death.

One tool in an emergency response plan that includes the railroad can be something that is
increasingly found at the nation’s highway/rail grade crossings. Rail Labor has long recommended
that a nationwide toll-free telephone reporting system be developed to allow the public to report
grade crossing signal malfunctions. Although this system is not presently required by regulation,
many Class I railroads have voluntarily implemented some type of 1-800 notification system, but
most Class II, Class III, and/or short line railroads have not. Interestingly, but not surprisingly, the
public frequently utilizes these toll-free systems to report varied railroad conditions, in addition to
malfunctioning grade crossing signals. Establishment of a nationwide toll-free telephone
notification system, and incorporation of that system in a railroad’s hazmat emergency response
plan, can provide a powerful yet relatively inexpensive tool for the public to report derailments or
other events that affect safety and security on railroad property.

In 2006, addressing rail transportation of hazardous materials also necessarily includes
consideration of issues raised by the transportation of spent nuclear fuel and high-level radioactive
waste. As I previously noted, DOE is on the verge of embarking upon a 38-year plan to relocate
SNF and HLW to central locations. Because of litigation, it may develop that each load must be
moved twice. There is no question that the safest and most efficient means of transporting SNF
and HLW is by rail.

The extent to which these materials are currently transported is minuscule when compared to
DOE’s projections for the future. A thorough and careful review of existing regulations is
necessary, because they were crafted for what is in many ways a different industry. Work on

8
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preparing the industry has begun. In fact, FRA has studied various operational options and has
concluded that SNF and HLW should be shipped via dedicated trains, a conclusion we
wholeheartedly support. At the same time, however, much more needs to be done. For example,
at the present time, train crews who will operate these trains may be exposed to higher doses of
radiation than even nuclear power plant workers. Moreover, no requirements or standards
currently exist for monitoring railroad workers’ exposure to SNF and HLW.

The BLET participates in DOE’s Transportation External Coordination Working Group and has
been a vocal supporter of standards that provide appropriate protection both for railroad workers
and for the communities through which SNF and HLW trains operate. We will continue to devote
necessary resources to this endeavor. This issue is an important one for the Subcommittee, we
believe, because the “change in the mix” that will resuit from a substantial increase in SNF and
HLW heightens the importance of the other issues we have raised here today.

In summation, then, we believe there are a number of issues related to rail transportation of
hazardous materials that deserve the Subcommittee’s attention. To the extent that security and
safety are intertwined, we urge the Congress to continue to work toward legislation that will
enhance security on the nation’s railroads.

As the successors of the Baby Boom generation of railroad workers are being integrated into the
industry, severe challenges with respect to both staffing levels and worker training have arisen;
challenges that could negatively impact safety. We will continue to lead the fight for the
sufficiently-sized and trained workforce that is necessary to improve industry safety, and we urge
the Subcommittee to hold the industry’s feet to the fire, particularly concerning hazmat training,.

We ask the industry to — once and for ali — acknowledge that accident prevention only begins,
rather than ends, with pointing the finger of blame at the last human being who made a mistake.
We believe FRA should conduct Root Cause Analysis of a representative sample of hazmat
accidents prior to undertaking any regulatory action concerning hazmat operating procedures,
whether at its own initiative or in response to legislation sponsored by this Subcommittee. And
we urge the Subcommittee to support adequate funding for FRA to accomplish any goal you may
set.

We also caution that PTC is far more a glimmer in the industry’s eye than a bright new dawn that
is on the horizon. The technology is in its earliest testing stages, and one core feature has not
even been field-tested yet, to our knowledge. For at least the foreseeable future, existing signal
systems will continue to provide the cornerstone for safe operations, and switch monitoring
devices are necessary for Dark Territory operations.

Railroads and the communities through which they operate should share a common plan for
emergency response to hazardous materials accidents, and railroad workers — who are on the
front line of the operation — should be conversant with those plans. This is even more critical as
DOE ramps up shipments of spent nuclear fuel and high-level radioactive waste, a subject that
should receive increased attention from all stakeholders.



159

Once again, I thank the Subcommittee for inviting and hearing me today, and would be pleased
to address any questions you may have.

10
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STATEMENT of Rep. JON PORTER (R-NV)
House Transportation and Infrastructure Committee
Subcommittee on Railroads
June 13, 2006

Mr. Chairman, | thank you for holding this hearing today on the current issues in
rail transportation of hazardous materials.

As this committee reviews the issues surrounding the Transport of hazardous
materials, we must ensure that the safety of our constitutency is foremost on our
minds. The residents of Nevada are in a unigue position when considering the
transport of hazardous materials, as the state is the designated dumping ground
for our nation’s nuclear waste, at the Yucca Mountain Repository. Yucca Mt. is
only 90 miles away from the fastest growing region in the nation, Southern
Nevada.

According to the Department of Energy (DOE), the Yucca Mountain Repository is
slated to hold over 77,000 metric tons (this includes commercial and defense
spent fuel as well as high-level radioactive material) of nuclear waste that is
presently held at commercial reactors nationwide.

Transporting the nation’s nuclear waste to Nevada would impact 43 states and
109 cities with populations over 100,000. The amount of nuclear waste shipped
to Yucca Mt. in its first full year of operation would exceed the total amount of
nuclear material shipped in the United States in the past 30 years. The DOE
calculated that between 70 and 310 transportation accidents and over 1,000
incidents would be expected over the operating life of the repository with a rail
accident rate of 11.9 accidents per million shipment miles. If only a small fraction
of a shipping cask’s contents were to leak it could contaminate a 42 square mile
area and cost over $620 million to cleanup.

As today’s witnesses discuss the transport of hazardous material on our nation’s
rail system, | ask them to consider, the impacts of transporting nuclear waste and
the potential devastation to our communities if an incident were to occur. The
impact of transporting nuclear waste, via rail, will disproportionately affect
Nevada more than any other state and | want to ensure that we consider every
option. We must ensure that we have a system in place to address the liability
concerns that could a raise in the event of a nuclear disaster.

| am extremely interested in hearing the comments from my fellow subcommittee
members as well as the testimony from the witnesses. 1 yield back.
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Statement of Representative Jean Schmidt

Before the House Subcommittee on Railroads
Hearing on Rail Transportation of Hazardous Materials

June 13, 2006

Mr. Chairman, thank you for holding this hearing on the shipment of hazardous
materials by rail, and exploring ways we can make the transport of such materials even

safer.

As you know, last August, a tank car carrying the time sensitive chemical styrene
was not delivered to its final destination, and apparently sat on the same railroad for
seven months in my Congressional district. The stabilizing agent in the styrene expired,
causing a reaction that led to an unintended release of the styrene, and an evacuation of

the surrounding area for several days.

Under your leadership, Mr. Chairman, we worked with the Federal Railroad
Administration (FRA) to improve procedures for tracking the rail shipment of time-

sensitive hazardous materials.

I am pleased that we are seeking additional ways to reduce the risk of shipping
hazardous cargo by rail and make our surrounding communities safer. 1 look forward to

continuing our work on this important issue.



162

Railway Supply Institute

STATEMENT OF
THOMAS D. SIMPSON
EXECUTIVE DIRECTOR - WASHINGTON

RAILWAY SUPPLY INSTITUTE, INC.

BEFORE THE
UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON TRANSPORTATION & INFRASTRUCTURE

SUBCOMMITTEE ON RAILROADS

HEARING ON THE
CURRENT ISSUES IN RAIL TRANSPORTATION
OF HAZARDOUS MATERIALS

JUNE 13, 2006



163

Mr. Chairman, thank you for the opportunity to speak today on the
important issue of improving the safety and security of the movement of hazardous
materials by rail.

My name is Tom Simpson; I am Executive Director — Washington of
the Railway Supply Institute (RSI). RSI is the international trade association of the
rail and rail rapid transit supply industry. RSI was formed in 2002 when the
Railway Progress Institute (RPI) and the Railway Supply Association consolidated.
I am here on behalf of the RSI's Committee on Tank Cars (RSI-CTC) which, through
RPI and now RSI, has represented this industry for more than fifty years. The RSI-
CTC represents companies that manufac'ture virtually all the tank cars operating in
North America and also, own, manage, and full service lease 180,000 tank cars or
approximately 70% of the nation’s tank car fleet. The RSI-CTC has a long history of
proactively and cooperatively working with railroads, shippers, and the federal
government to implement improvements in the safety, and security of hazardous
materials transportation by rail.

In 1970, RPI joined with the Association of American Railroads (AAR)
to create the Railroad Tank Car Safety Research and Test Project. The mission of
the project is to collect and analyze data relative to the performance of tank cars in
derailments and to use this data to support research to improve tank car safety.
Since 1970, RST and AAR have invested more than $20 million in the Safety Project

while investing more than $700 million in safety improvements to the tank car fleet.
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I1. Safety Record

These joint efforts have helped make rail the safest mode for
transporting these vital raw materials. Industry statistics show it is 16 times safer
to move hazmat by rail than by highway. Approximately 1.7 million carloads of
hazardous materials are transported by rail throughout the United States each year,
and 99.998% of these shipments reach their destination without a release caused by
an accident. Since 1980, railroads have reduced the overall hazardous materials

accident rate by 90%, and since 1990 it has been reduced by 49%.

III. Continuous Improvement of Tank Cars

The reduction in acci(iental releases of hazardous materials has been
driven in part by continuous improvements in tank car design and materials, and
the RSI-CTC fully supports continued efforts to improve the tank car package. The
RSI-CTC and its individual member companies have been active partners in the
continuous improvement of tank car designs and materials. We have actively
worked with the U.S. Department of Transportation, the Pipeline and Hazardous
Materials Safety Administration (PHMSA), the Federal Railroad Administration
(FRA), and AAR to install shelf couplers that help to prevent puncturing of tank
cars in a derailment, head shields to protect against head punctures, and thermal
protection that keeps the tank’s lading cool enough to delay or prevent tank failures
in fires. In addition, improved bottom fittings protection, stronger steels, and

improvements to pressure relief devices have been implemented.
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IV. Improving Safety and Security of Rail Transportation of Hazardous
Materials
RSI-CTC, along with representatives from railroads, shippers and

railroad unions, recently participated in PHMSA and FRA’s public hearing to
review the design and operational factors that affect rail tank car safety. Our
comments today are similar to those we offered at that meeting, with the addition of
comments regarding rail security.

1. First: An important step toward improving rail safety, which we believe was

started at the above referenced meeting, is for PHMSA and FRA to take a more

active leadership-role in the effort to improve safety. PHMSA and FRA are

uniquely positioned to insure an open, transparent, unbiased and comprehensive
process is used to create any new safety standards.

2. Second: We believe rail safety improvement efforts should be based on a

comprehensive analysis of rail hazmat risks that looks at all aspects of the rail
system. Safety improvement efforts should explore railroad operating practices,
shipper commodity handling practices, emergency response procedures, and
tank car design improvements. FRA’s Railroad Safety Action Plan, which
focuses FRA’s resources on areas that have been identified as the greatest safety
concerns and accelerates research efforts that have the potential to mitigate the
largest risks, is an example of the kind of comprehensive approach that should
be used. RSI-CTC supports implementation of FRA’s plan, and is prepared to

assist in its implementation where appropriate.
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3. Third: Any changes to car designs should be_driven by sound science and

engineering. The recently initiated AAR Tank Car Committee dockets, intended
to reduce the probability of release of chlorine or anhydrous ammonia, are first
steps toward improvement in the safety of shipping those commodities. RSI-
CTC member companies are actively participating in those task forces. The
work of those task forces must be coordinated with the critical research FRA has
uﬁdertaken, at the direction of Congress, on derailment forces and steels, as
passed in SAFETEA-LU. The results of these studies are critically important
because they provide facts about the real world conditions in which the cars
operate, and they/ should be completed prior to deliberation on any future car
designs. While we agree that time is of the essence when dealing with matters
of safety, we also want to make sure that the process provides the best possible
solutions. We are concerned that design specifications developed as a result of
the current accelerated AAR docket approach will not take this research into
account, and may be superseded or contradicted once this additional FRA
research data is evaluated.

4. Fourth: Initiatives to improve security of shipping hazardous materials by
rail should be coordinated between DOT and DHS to ensure prioritized action
items can be effectively implemented. Also, funds for research and
implementation of technologies to reduce tank car vulnerabilities should be
granted. RSI-CTC, in conjunction with the AAR and shippers, continue to

participate in a project with the Departments of Homeland Security and
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Transportation to identify materials that will protect tank cars carrying poison-
by-inhalation commodities from a specified ballistics assault by terrorists. This
group is working with the Naval Surface Warfare Center to develop a test plan
to evaluate materials that will prevent the penetration of a tank car or,
alternately, to seal a commodity leak if the tank is penetrated. The test plan has
been completed and materials evaluations should begin shortly. A word of
caution, if it is decided that such a material should be applied to tank cars,
designs would need to be changed to incorporate the additional weight and

thickness of the material.

In summary, RSI-CTC firmly believes that actions to improve hazardous
material rail transportation safety should be coordinated through PHMSA and FRA,
who are positioned to ensure an open, transparent and unbiased process is used.
PHMSA/FRA led safety improvement initiatives should be comprehensive, so that
all factors involved can be properly evaluated and priority can be given to reducing
the highest risks. Proposed changes to railcars should be based on sound
engineering and fully validated against specific, real world conditions in which cars
operate, using research already underway at FRA. Finally, initiatives to improve
security of rail transportation of hazardous materials should be coordinated
between DOT and DHS.

The members of the RSI-CTC are prepared to immediately work with

Congress, PHMSA, FRA, the AAR, and other key participants in this process to
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quickly and appropriately improve the safety of our nation’s rail transportation
network. We appreciate the opportunity to provide our recommendations on the

most effective means of achieving this important goal.
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TESTIMONY OF RICHARD F. TIMMONS, PRESIDENT
AMERICAN SHORT LINE AND REGIONAL RAILROAD ASSOCIATION

BEFORE THE
RATLROADS SUBCOMMITTEE OF THE HOUSE TRANSPORTATION AND
INFRASTRUCTURE COMMITTEE

June 13, 2006

Good morning Mr. Chairman and Members of the Committee. I appreciate the
opportunity to comment on the status of hazardous material movement in the Class IT and
I railroad industry. As this committee is well aware the short line industry operates
over approximately 50,000 miles of right away in 49 states relying on 23,000 railroaders
to move freight each day. Each month short lines handle about 300,000 carloads of
hazardous materials. The vast majority of these products are not toxic by inhalation, and
short lines are by no means the primary mover of these commodities across the nation’s
transportation system. But for the communities we serve these products are essential to
the health and well being of their citizens and are only available through rail freight
movement.

The short line and regional railroad record of HazMat transport is excellent. The U.S.
Department of Transportation Hazardous Materials Information System indicates for
2004 and 2005 that no short line railroad has been responsible for any fatalities, injuries,
or hospitalizations resulting from a hazardous materials release. Since 1973 FRA has
recorded one hazardous material related fatality on a short line and that fatality involved
an unauthorized rider on a freight train.

Needless to say we take this matter very seriously and we continue to strive for
improvement and reduced exposure for crews, communities and responders. We believe
our commitment to educate our personnel and maintain rigorous adherence to

industry safety and technical standards has facilitated these solid statistics.

For short lines several areas are essential to the safe and efficient movement of hazardous
material.

First our infrastructure must be sound—rail, road bed, bridges and signals must be
continually improved. The federal tax credit you approved in 2004 has allowed short
lines to increase investment which is improving our track structure and enhancing our
network. As I have discussed with this committee in the past the tax credit is
accomplishing exactly what was intended and we hope the Congress will see fit to extend
it before it expires at the end of next year.
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Second, car availability is critical—much of the current equipment is aging quickly.
Reliable and robust HazMat cars must be up to the challenges of long and hard service
and reliable in all circumstances.

Third, tracking HazMat shipments is essential in the event man made or natural disasters
threaten to expose the contents of these cars to emergency responders or unwary citizens.
A recently introduced computer tracking system now gives the short line industry the
ability to track and report shipments by commodity, railroad and location in real time to
computer terminals in the FRA, AAR and ASLRRA. This was an area of weakness for us
in the past and we have devoted considerable time and effort to addressing this need. The
new system, known as Frieghtscope, gives us the ability to provide on-demand
information very similar to Class I operations.

Fourth, security must a part of every day operations and procedures in a more
comprehensive way than ever before. Reporting, tracking, communications, rapid
response and preparation for a terrorist strike or accident must be part of what we do and
train for each day.

Short lines have worked steadily since 9/11 to prepare for the unexpected. I will not
repeat here but have listed in my written statement nine activities that ASLRRA has
engaged in since 9/11.

¢ Gained membership on the AAR Bureau of Explosives Committee and assisted in
implementation of safe hazmat practices through OT-55 transportation order.

¢ Spearheaded development of Freightscope hazmat tracking software which is being
implemented as a public-private partnership between ASLRRA, AAR, FRA and
Railinc.

¢ Developed state-of-the art hazmat quick-reference card to assist supervisors, T&E
personnel and other responsible parties in responding to a possible or actual hazmat
incident.

¢ Partnered with TSA and FRA to establish best practices for handling TTH traffic.

¢ Established weekly system for monitoring time-sensitive hazmat loads and have
headed off several such carloads from becoming unstable.

¢ Participated on TTCI-sponsored task force to promote emergency responder training
and related involvements.

¢ During Hurricane Katrina, assisted FRA, state and local authorities in determining
extent of hazmat danger on short line railroads in affected areas.

¢ Participated with Norfolk Southern and other Class I railroads in developing and
distributing four-part hazmat handling module, “Securing North America’s
Railroads.” The training modules include: What is Security; Vulnerability & Risk;
What to Look For; Your Role.
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¢ Organized the ASLRRA Policy Committee which has progressed development of
hazmat security programs and exhibits designed to make membership more aware of
hazmat security and what they need to do to make their railroads more secure.

Certainly, there is much more that can and should be done and I know determining those
next steps are part of what is driving this hearing today. The short line railroads stand
ready to work with the Congress and the industry to take whatever next steps are deemed
appropriate and necessary.

I would be happy to answer any questions.
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STATEMENT OF HON. DON YOUNG
RAIL SUBCOMMITTEE HEARING:
CURRENT ISSUES IN TRANSPORTATION
OF HAZARDOUS MATERIALS BY RAIL

JUNE 13, 2006
THANK YOU, MR. CHAIRMAN, FOR CALLING THIS
VERY IMPORTANT AND TIMELY HEARING. MY
CONTINUING CONCERN IS MAKING SURE OUR
TRANSPORT SYSTEM KEEPS UP AND HELPS, RATHER
THAN HINDERS THE VITALITY AND GROWTH OF OUR
ECONOMY. HAZMAT SHIPMENTS AND THE
LIABILITY EXPOSURE THAT COMES WITH THEM
THREATEN TO FORCE A CHOICE BETWEEN HAVING
COMMODITIES THAT ARR VITAL TO OUR ECONOMY
AND OUR SOCIETY, OR FORCING THE COMPANIES
THAT TRANSPORT THESE MATERIALS OUT OF

BUSINESS AS A RESULT OF A SINGLE ACCIDENT.

I DO NOT THINK ANY TRANSPORTATION SYSTEM

CAN SURVIVE IN AN ENVIRONMENT WHERE A



173

CARRIER IS FORCED TO “BET THE COMPANY”
FINANCIALLY EACH TIME IT ACCEPTS A SHIPMENT
OF HIGH-HAZARD MATERIALS. THIS IS SUCH AN
ACUTE PROBLEM THAT I HAVE MENTIONED ON
SEVERAL OCCASIONS THE POSSIBILITY THAT THESE
COMMODITIES MIGHT HAVE TO BE REMOVED FROM
THE COMMON CARRIER OBLIGATIONS OF
RAILROADS, NOT BECAUSE THAT WOULD BE A
VIABLE LONG-TERM SOLUTION, BUT TO GET THE
ATTENTION OF ALL WHO HAVE A STAKE IN THIS

ISSUE.

WHO HAS A STAKE IN THIS PROBLEM? EVERYONE
WHO DRINKS WATER TREATED WITH CHLORINE,
WHO USE VARIOUS TYPES OF PLASTICS, OR EATS
FOOD GROWN WITH CHEMICAL FERTILIZERS. IN

SHORT, EVERY ONE OF US. WE MUST MAINTAIN THE
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FLOW OF THESE VITAL BUILDING-BLOCKS OF OUR

ECONOMY AND OUR SOCIETY.

I HOPE THAT TODAY’S HEARING WILL AVOID ANY
TENDENCY TO FIX BLAME FOR ANY PROBLEMS THAT
HAVE ARISEN, AND WILL FOCUS INSTEAD ON
IDENTIFYING THE VARIOUS ASPECTS OF THIS
PROBLEM. I HOPE THAT TODAY’S HEARING CAN BE
THE BEGINNING OF A COMPREHENSIVE
NEGOTIATION AMONG THE STAKEHOLDERS TO
FASHION A SOLUTION THAT TAKES ALL LEGITIMATE

INTERESTS INTO ACCOUNT.

THANK YOU AGAIN, MR. CHAIRMAN, FOR PROVIDING
A FORUM IN WHICH TO EXAMINE THIS CRITICALLY

IMPORTANT ISSUE.
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The Honorable Steven LaTourette

Chairman

Railroad Subcommittee

House Transportation and Infrastructure Committee
2453 Rayburn House Office Building

Washington, D.C 20515

Dear Chairman LaTourette:

On behalf of the National Corn Growers Association (NCGA), 1 extend my gratitude to
you for scheduling a subcommittee hearing on June 13, 2006, regarding current issues
with rail transportation of hazardous materials.

NCGA was founded in 1957 and represents more than 33,000 dues-paying members from
48 states. Corn growers appreciate your time and attention on this important issue and
submit our comments for the hearing record.

Science, research and best management practices for food production allow farmers to
produce about three times as much food on virtually the same land area under cultivation
as in 1960. We are also feeding twice the population.

With each crop harvest, nutrients are removed from the soil and consumed in the food we
eat. Without replenishing the soil, it becomes less productive and more susceptible to
erosion and desertification. With only 3% of the earth’s surface suitable for food
production, the protection of soil allows farmers to meet the challenge of the future.

Conventional farming practices and commercial fertilizers such as anhydrous ammonia
have helped feed and provide for a growing ethanol industry that will reduce our nation’s
dependence on foreign oil. Anhydrous ammonia is the most efficient source of nitrogen
for farmers and is the primary ingredient in most all other nitrogen fertilizers.

The historical safety record of anhydrous ammonia transportation by rail has been
achieved over the years by working in a cooperative effort with the railroads and tank car
manufacturing and leasing companies. Unfortunately, that cooperation seems to have
fallen by the wayside.

HEADQUARTER OFFICE WASHINGTON DC OFFICE
632 Cepi Drive 122 C Street NW, Suite 510
Chesterfield, Missouri 63005 Washington, DC 20001-2109
(636) 733-9004 (202) 628-7001

FAX: (636) 733-9005 FAX: (202) 628-1933
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Recently, the safety of tank cars carrying anhydrous ammonia has been questioned by the
Association of American Railroads (AAR). We support the continued safe transportation
of anhydrous ammonia and have worked with our fertilizer industry partners to ensure it
is shipped in the safest manner possible. However, we echo the concerns raised by The
Fertilizer Institute in their June 21, 2006, letter for submission into the subcommittee
hearing record regarding the AAR tank car proposal.

Most anhydrous ammonia is delivered to agricultural retailers and farmers by rail,
typically on secondary tracks. Yet, the AAR proposes to make tank cars heavier which
likely will make transportation on these secondary tracks less feasible.

Fertilizer prices are increasing due to the high costs of natural gas — the key feedstock in
the production of nitrogen fertilizer. Additionally, farmers continue to be hit hard by the
increases in transportation costs both in receiving their inputs and marketing their final
product. AAR proposals to redesign and replace all tank cars carrying anhydrous
ammonia within the next 5-7 years would further increase our costs and potentially
impact the deliverability of fertilizer to where it’s needed — farm country.

In recent testimony, AAR’s President and Chief Executive Officer Ed Hamberger states
that the railroads’ liability is just too great to continue carrying products such as
anhydrous ammonia but they do so only because of their common carrier obligations. He
recommended that companies should consider switching to “safer alternatives.” Mr.
Hamberger fails to realize that there is no substitute for anhydrous ammonia in the
production of nitrogen and phosphate fertilizers. It is a necessary component. This line
of reasoning would be akin to requiring the rail industry to operate without diesel.
Farmers and fertilizer retailers have built there facilities and purchased application
equipment based on their ability to use ammonia. It is still the cheapest and most
effective form of nitrogen fertilizer available.

Instead of passing the blame and economic burden to shippers and ultimately America’s
farmers, we recommend that the congressionally mandated study (as prescribed by the
highway bill passed last year) which is now underway at the Volpe Institute be completed
before the rail industry demands costly changes. The study calls for the development of a
model to quantify the relevant dynamic forces acting on railroad tank cars under accident
conditions and calls for the Federal Railroad Administration (FRA) to initiate a
rulemaking to develop and implement appropriate design standards for pressurized tank
cars.

Cormn growers appreciate your interest in this issue and are ready to serve as a resource
should you have additional questions or concerns regarding this important issue.

Sincerely,
A e
Y T

Gerald Tumbleson
President
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Ford B. West
President

June 21, 2006

The Honorable Steven LaTourette

Chairman

Railroad Subcommittee

House Transportation and Infrastructure Comimittee
2453 Rayburn House Office Building

Washington, D. C. 20515

Dear Chairman LaTourette:

Thank you scheduling a subcommittee hearing on June 13 regarding current issues in the rail
transportation of hazardous materials. We appreciate you focusing attention on this important
issue and submit our comments for the hearing record.

The Fertilizer Institute (TFI) is a Washington, D.C. based national trade association and is the
leading voice in the fertilizer industry, representing the public policy, communications and
statistical needs of manufacturers, wholesalers, retailers, importers and transporters of fertilizer.

TFI members are the major shippers and receivers of anhydrous ammonia. Anhydrous ammonia
is the most efficient source of nitrogen for farmers and is the primary ingredient in most all other
nitrogen fertilizers. Nitrogen is a necessary plant nutrient. Anhydrous ammonia shippers and
receivers are dependent upon railroad tank cars to meet the transportation needs of our farmer
customers and the consumers that benefit from the food and other finished products that
ammonia helps produce.

Recently the safety of tank cars carrying anhydrous ammonia has been questioned by the
Association of American Railroads (AAR). The continued safe transportation of anhydrous
ammonia is in the best interest of TFI members and we are working on several fronts to ensure
that our members continue to ship anhydrous ammonia in the safest manner possible. TFI would
like to outline a few initiatives its members have taken to improve the safe transportation by rail
of anhydrous ammonia:

[¢)) Following the Minot accident and the NTSB findings regarding non-normalized steel
tank cars, TFI members have implemented an accelerated phase-out of these cars;

2) Newly leased tank cars have included additional dome security features which restrict
access to valves;

3) We are focusing on the reduction of non accidental releases (NAR’s) from ammonia
tank cars by improved valving, increasing safety valve requalification, and enhanced
loading and release to railroads; and

Union Center Plaza 202.962.0490
820 First Street, NE Suite 430 202.962.0577 fax
Washington, DC 20002 www.tfi.org
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(4)  We are providing training on the safe handling and security of ammonia to customers
and first responders.

Mr. Chairman, these are just a few examples of improvements that TFI members have made and
will continue to make to ensure the safest transportation in rail tank cars carrying anhydrous
ammonia.

The historical safety record of anhydrous ammonia transport via rail has been achieved over the
years by working in a cooperative effort with the railroads and tank car manufacturing and
leasing companies.

However, this cooperative spirit has been tested over the past year. The AAR announced in
January of this year that it was initiating action through the AAR Tank Car Committee, which is
dominated by railroad representatives, to redesign and replace all tank cars carrying anhydrous
ammonia and chlorine within the next 5-7 years in an effort to meet a hypothetical risk reduction
target. While TFI and its members believe that continuous improvement in safety is paramount,
we strongly disagree with AAR’s approach to rail safety.

We have been told that this action by the AAR is directly related to railroad accidents such as
Minot, N.D. and Graniteville, S.C. In fact, the National Transportation Safety Board (NTSB) in
its final report on the Minot accident determined that cracked welded rail was the root cause of
the detrailment, and although the NTSB has not yet issued a final report on the Graniteville
accident, the preliminary determination by the NTSB shows employee track switching as the root
cause of that accident. The bottom line is that 40 percent of all rail accidents are caused by
human error, not tank design.

TFI has asked the Federal Railroad Administration (FRA) to assume its jurisdictional authority
and evaluate the AAR’s recommendations within the context of a congressionally mandated
study which is now underway at the Volpe Institute. This study, requested in the highway bill
passed by Congress last year, was requested by Sen. Byron Dorgan (D-N.D.) and calls for the
development of a model to quantify the relevant dynamic forces acting on railroad tank cars
under accident conditions and calls for the FRA to initiate a rulemaking to develop and
implement appropriate design standards for pressurized tank cars. We believe the FRA is well
equipped to carry out the mandate in a fair, open and unbiased manner through the federal
rulemaking process.

TFI was pleased with the FRA action to hold a public meeting on May 31 and June 1 here in
Washington, D. C. to hear testimony regarding the safe rail transportation of hazardous
materials. What the FRA heard during this 2-day hearing was:

(1) A holistic risk approach must be taken. Tank car design as well as railroad operation
issues must be considered together to achieve a reduction in risk to human health
and/or the environment as a result of an accident.

2) No tank car redesign or retrofit recommendations should be made until the results of
the Volpe Center study are complete and reviewed.

(3)  The adverse effects of heavier rail cars on rail operations and delivery points must be
considered.



179

“) Unrealistic deadlines have been set by the AAR for tank car redesign.

5) The process by which any tank car redesign is agreed upon must include subjecting
the AAR proposal, or any other proposal or recommendation to the federal
rulemaking process, which includes the opportunity for formal comment from
affected industries.

In testimony presented at the hearing, AAR’s President and Chief Executive Officer Ed
Hamberger stated that the railroads’ liability is just too great to continue carrying products such
as anhydrous ammonia and they continue to transport our products only because of the railroads’
common carrier obligations. Mr. Hamberger further testified that companies should consider
switching to safer alternatives.

With regard to these points, our ammonia shipper companies advise TFI that the railroads will no
longer write short- or long-term contracts for shipments of anhydrous ammonia. Only tariff rates
are offered and the railroads have the option for quoting new tariff rates every twenty days. Our
members have experienced so many rate increases that since this time last year rail transportation
rates have increased 200-300 percent. There is no substitute for ammonia, therefore, Mr.
Hamberger’s statement that “safer alternatives” for anhydrous ammonia should be considered
simply disregards this fact.

TFI strongly objects to the railroads’ request for a liability cap or relief from their common
carrier obligations. Congress should insist that the railroads show improvement in rail operations
instead of passing the blame and economic burden on tank car companies and shippers.

We also would like to share with you testimony presented at the recent PHMSA and FRA
hearing by two TFI member companies, which we believe will be of interest to you and members
of the subcommittee.

Please do not hesitate to contact me at anytime we can be of assistance as you continue to look at
the safe transportation of hazardous materials by rail.
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STATEMENT ON BEHALF OF
THE FERTILIZER INSTITUTE
BY
JOE GIESLER
TERRA INDUSTRIES, INC.
SIOUX CITY, IA

Before the

Pipeline and Hazardous Materials Safety Administration and the Federal Railroad
Administration
Public Meeting on Safe Transportation of Hazardous Materials to Address the Safe
Transportation of Hazardous Materials in Railroad Tank Cars

Thank you for the opportunity to appear here today at this very important hearing. I would like
to thank the Pipeline and Hazardous Material Safety Administration (PHMSA) and the Federal
Railroad Administration (FRA) for holding this public hearing.

e My company, Terra Industries Inc. produces and distributes anhydrous ammonia for
agricultural and industrial use in Donaldsonville, La.; Port Neal, lowa; Woodward, Okla.;
Verdigris, Okla.; and Yazoo City, Miss., where we employ approximately 540 people
with an annual payroll of approximately $42 million. Terra also has a facility in
Courtright, Ontario that services the eastern Cornbelt.

e Tam also here today on behalf of The Fertilizer Institute (TFI). TFI is the national trade
association representing the fertilizer industry, including Terra Industries. TFI’s
membership consists of producers, wholesalers, retailers, equipment manufacturers and
importers. TFI members transport over 50,000 rail cars of anhydrous ammonia annually
and own or lease approximately 6,000 tank cars.

e Anhydrous ammonia is the least costly and most effective source of nitrogen fertilizer for
American farmers. It is the cheapest source of nitrogen on a per-pound basis, and corn is
the largest consumer of direct applied anhydrous ammonia. One railcar of ammonia
produces approximately 128,000 bushels of com, which can be used to feed
approximately 1,600 head of beef cattle or produce 345,600 gallons of ethanol. In this
way, the corn crop nourished by anhydrous ammonia ends up not only in the food on our
plates but—after processing into other products—also in the fuel tanks of our vehicles, in
soft drinks and even in windshield wiper fluid.

e Ammonia is also the primary ingredient in other nitrogen fertilizers such as ammonium
nitrate, urea and urea ammonium nitrate solution (UAN), and is also used to produce
phosphate fertilizers such as diammonium phosphate (DAP) and monoammonium
phosphate (MAP). At Terra Industries we upgrade approximately 70% of the ammonia
we produce into UAN, urea, and ammonium nitrate. The remaining merchant ammonia is

Union Center Plaza 202.962.0490
820 First Street, NE Suite 430 202.962.0577 fax
Washington, DC 20002 www.tfi.org
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sold for agricultural or industrial applications. Only a few of Terra’s locations are served
by the river system and if Terra were unable to ship this merchant ammonia by rail, these
locations would become uneconomical to operate and could be forced to shut down
permanently.

U.S. ammonia production has been threatened for the past several years because of the
high cost of natural gas, the sole purchased feedstock for ammonia. U.S. ammonia
production capacity totals 14.2 million material tons. However, many of these
production facilities have either idled their plants or shut down production due to high
natural gas prices. As a result, today only 14 producers remain in business in the U.S.

To fill the need for ammonia for crop production, U.S. farmers have to rely on imported
ammonia. In 2004/05, the U.S. imported 8.2 million tons of ammonia. In each of the last
three years the United States has used an average of 20 million tons of ammonia. Of this
total, approximately 14 million tons are used for agriculture and 6 million tons for
industrial applications. In 2005, U.S. farmers consumed 3.1 million short tons of directly
applied ammonia, approximately 25% of the total nitrogen needed for that year’s crop
production. The current level of crop production in the U.S. could not economically be
sustained without the use of ammonia.

Ammonia is a basic raw material in many industrial applications such as the manufacture
of synthetic fibers, explosives for mining, and just recently as a reagent for scrubbing
nitric oxide and sulfur from our coal fired generators. For most industrial uses of
ammonia there is no ability to substitute products. Many of these facilities were built to
receive inputs and ship exports by rail and are extremely limited in their ability to receive
ammonia deliveries by truck.

According to the Association of American Railroads (AAR), rail is the safest form of
transportation for hazardous materials. TFI’s members and the AAR have worked
together to ensure this safety. Terra’s pre-loading and post-loading inspections to ensure
mechanical integrity of the railcars prior to shipment are known to be among the best in
the industry.

Many fertilizer facilities from the point of production to the agricultural retailer—and
specifically the facilities that have survived over the last five years— were constructed at
current locations based on the ability to receive their fertilizer by rail. It would take four
truck cargo tanks to deliver the amount of ammonia that can be carried in one rail tank
car. Switching ammonia from rail to truck transportation would raise two immediate
serious concerns: 1) There are not enough qualified drivers or cargo tanks, and 2) Putting
that many extra trucks on our highways would be unsafe. To replace just one hundred rail
cars used during the agricultural application periods an additional three hundred ninety
cargos would have to be transported on our highways. Industrial users would require this
additional use of cargos on a monthly basis, as their business is not seasonal.

Absent feasible options for the rail transportation of ammonia, farmers and a wide variety
of U.S. consumers would feel significant economic impacts. It is not a viable economic
option to build more cargos to transport ammonia for agricultural or industrial
applications. The increase in energy costs for fuel, fertilizer, and now with increasing
transportation costs will make our agriculture industry uncompetitive with other
countries. Many industrial users will simply have to close as they are increasingly having
difficulty competing in the global market. To increase the costs to transport or receive a
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major raw material will make their operations unviable, forcing well-paid employees to
be terminated across the country.

We have been working with the AAR to further the safe transportation of anhydrous
ammonia. However, we disagree with the stance the railroads have taken by trying to
impose a new tank car design without regard for its impact on overall safety. The AAR’s
unrealistic deadline for a decision by September and stated expectation that these new
cars be on line in the next 5-7 years is unrealistic and does not consider other factors that
have contributed to rail accidents.

The AAR’s “heavier is better” approach to tank car safety fails to consider the potential
adverse effects on safety. The most evident adverse effect is the likely significant
increase in truck shipments due to track restrictions that prevent many facilities from
receiving the heavier cars and due to the higher cost of rail transportation that heavier
cars will impose upon ammonia shippers. Currently, the estimated costs to build these
cars are approximately 160% higher than new ammonia cars and they would hold
approximately 87% as much product as compared to the current “best in class” ammonia
car. These higher costs, plus reduced quantities per shipment will increase the cost of
shipping, before rail freight and fuel surcharges, by approximately 75%. On the tier one
railroads, rail freight alone has risen from 175% to over 300% since December 2004.
These heavier cars would add approximately 15% per ton to the tariff rates. Not included
in these calculations is the infrastructure necessary to handle these heavier cars. Most
receivers and shippers of ammonia today, and most of the short line railroads do not have
the appropriate track servicing their facilities to handle this type of railcar. I currently do
not have an estimate on the industry-wide cost or timeline it would take to get the
infrastructure in place.

AAR’s approach also is inconsistent with recent National Transportation Safety Board
(NTSB) recommendations to improve tank car safety. After a derailment in Minot, N.D.
in 2002, the NTSB’s accident report declared that the construction of tank cars with
sufficient impact resistance to eliminate or reduce leaks “will require evaluation of the
dynamic forces and an integrated analysis of the response of the tank structure, as well as
the response of the tank material, to these predicted dynamic loads.” The AAR’s
approach considers none of these factors. But there is a study, mandated by Congress,
currently being conducted by The Volpe Institute that does consider these factors.
However, the AAR has insisted on adopting its proposal before that study will be
completed.

We feel that PHMSA and FRA’s action today is absolutely necessary. The Volpe Study
will develop a model to quantify the relevant dynamic forces acting on railroad tank cars
under accident conditions. Once completed, the FRA is to initiate rulemaking to develop
and implement appropriate design standards for these cars. I strongly feel that any
recommendations should not be based on a single predetermined set of design criteria,
but should consider a variety of approaches with accompanying safety benefits. I feel
this action appropriately belongs within PHMSA and FRA.
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MoRSCHECK

On behalf of the 350 people of our business, and the 2500 farmers we serve across the Inland
Pacific Northwest, my appreciation goes out to the Pipeline and Hazardous Material Safety
Administration (PHMSA) and the Federal Railroad Administration (FRA) for holding this public
hearing. Agriculture is the largest industry in the Pacific Northwest where family farms grow
extraordinary crops—as much as 130 bushels per acre of wheat. The other Washington, (State of
Washington) might be most commonly associated with airplanes and apples in the public mind
but it is also the #2 state in the union in wheat production. Whitman County, Washington has led
all counties in the United States in wheat production for nearly a century and several neighboring
counties are in the top ten nationwide.

The survival of family farms in the PNW is closely tied to the availability of the lowest cost
nitrogen source—anhydrous ammonia—which arrives in our region on primary and secondary
rail lines. In our business, The McGregor Company, we have handled NH3 for more than fifty
years and we have had an extraordinary safety record. Over the years we have handled over a
million tons of NH3, the majority brought to us over the rail system. Access to this concentrated,
low cost nitrogen product has enabled thousands of farmers to produce profitable crops and make
a living for their families.

Take away access to a product that contains 82% nitrogen, replace it with 32 or 46% nitrogen
alternative sources, or make it impossible to receive NH3 on rural rail lines and what will you
achieve? You’ll drive a nail into the coffin for many dedicated farm families already badly hurt
by an energy crisis- a crisis Senator Roberts of Kansas has described as a “Category Five
Hurricane of High Fuel and Fertilizer Prices.” Farm families have seen—for the first time since

the Great Depression—a bushel of grain worth less than a gallon of fuel.
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We’ve lost three to four farm families this past winter in each of the 43 rural towns we serve.
Slowing the exodus and providing some hope has been Job #1, and a passion for us.

In this economically fragile environment across our heartland, the timing for moves that
would make it far more costly to receive ammonia by rail, or would result in rail cars so heavy
they could not be transported on rural rail lines could hardly be worse. Anhydrous ammonia
costs farmers, on the average, forty to fifty percent less per pound of nitrogen than less
concentrated alternatives.

While we in agriculture cannot control railroad maintenance or the consequences of two
freight trains running into each other, we must urge you to be aware that allowing railroads to
relieve themselves of their responsibility to transport certain products like anhydrous ammonia
by mandating onerous tank car design requirements or egregious tariffs, without consideration
for their responsibility to improve their infrastructure and operational safety record during a time
of extraordinary hardship for farm families would be a painful and inappropriate action, indeed.

I’m not sure what homeland security means but producing a bounty home-grown food that
meets exacting regulatory standards with the use of the most efficient nitrogen products
available, there by allowing us to very efficiently feed fellow Americans and people around the
globe, should surely rank as something worthwhile in the equation.

The Association of American Railroads reports that rail transportation of hazardous materials
is the safest form of transportation for these products. Yet AAR’s “heavier is better” approach to
tank car design can have unintended negative consequences for safety. We’ve been using rural
short lines to bring NH3 as close to the field as possible and then transporting short distances to
the field by truck. Long distance trucking from main line terminals would be more expensive for

growers—an expense they can ill afford—and it would mean four truck cargo loads on public
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roadways for each rail car that is displaced. Ammonia is not only a product applied directly to
our soil for the production of our amber waves of grain, it is a critical component in the
production of other major fertilizer products that farmers must use to produce profitable crops in
our area and across the nation. In our company, for example, our suppliers ship us ammonia by
rail on a short line railroad to Mockonema, Washington——population, 10—where we convert it
into other finished products such as aqua ammonia and liquid phosphate, which is applied with
NH3 at prescribed rates based on preplant soil nutrient tests. We’ve been doing that safely for
more than forty years. If we had to replace the 165 rail cars of ammonia, delivered on our short
line railroads with more than 660 loads of ammonia delivered by truck from a city a hundred
miles away, safety would be lessened, the fragile farm economy would pass its breaking point,
and no one would benefit.

We are concerned, with stakes so high for the farm economy and for the agricultural
businesses and communities dependent upon farmers, we want to see that a reasoned,
deliberative process be applied to the determination of how best to safely and securely transport
anhydrous ammonia by rail in this country, a process that acknowledges a half century of
demonstrated safety and stewardship by the agricultural industry. The AAR’s Tank Car
Commiittee is being asked to produce recommendations by this coming September. Moreover,
the tank car committee’s implementation of new tank car design criteria, that they would like to
see implemented in five to seven years from now, is unrealistic goal by nearly everyone’s
standards. With the number of tank cars in ammonia service today, there are not enough tank car
repair shops or car manufacturers to replace or retrofit the ammonia fleet within that time frame.
A more reasonable time frame must be established before final decisions are made on such a

vital issue to American Agriculture.
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When the National Transportation Safety Board reviewed the Minot derailment, its members
concluded that construction of tank cars with sufficient impact resistance to eliminate or reduce
leaks “will require evaluation of the dynamic forces and an integrated analysis of the response of
the tank structure, as well as the response of the tank material, to these predicted dynamic loads.”
The AAR’s approach considers none of these factors. Their urgency to create new tank car
design requirements leaves me suspect of their true intentions, is the goal really improving the
safe transportation of anhydrous ammonia or an effort to “phase out of the business of
transporting ammonia altogether™? I predict that the answer to this question will become more
apparent as the process continues.

As requested by Congress, the FRA has asked the Volpe Center to conduct a study on the
dynamic forces in an accident scenario. It is our understanding that the model should be
complete in December 2006. We request that no tank car redesign or retrofit recommendations
should be approved or implemented until the Volpe study is completed and the results reviewed
so that recommendations focus on quantified risks. We believe that the insistence of AAR to
move ahead with new tank car design criteria, before the completion of the Volpe study, to be
inconsistent with a goal of finding workable solutions to safely and securely transporting
anhydrous ammonia.

Once the Volpe study is completed and a full review of its recommendations takes place with
all stakeholders participating, we support having the FRA taking the lead in initiating a rule
making process to determine a holistic risk based approach, to the safe transportation of
anhydrous ammonia. Tank car design as well as railroad operation and maintenance issues must
be considered together to achieve a reduction in risk to human health and/or the environment as a

result of an accident. We believe this is a logical and prudent approach and should not be short
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circuited by a single set of predetermined tank car design criteria. Risk reduction strategies
should also include a cost-benefit analysis component. Again, by having several strategies and
performance standards to select from, shippers and carriers can select those measures that best
meet specific scenarios. Tank car manufacturers can design a “safer, stronger” tank car but there
first must be a determination by the FRA that an “improved” tank car design is both safer and is
economically feasible. This action appropriately belongs within the Pipeline and Hazardous
Material Safety Administration (PHMSA) and the Federal Railroad Administration (FRA), in our
opinion.

Ours is not a large business in these days of national and international corporations. But our
$15 million annual payroll, and 350 employees, is an important part of the 43 farm towns we
serve. Following the advice of pioneer settlers—measuring twice and cutting once—would seem
appropriate when our firm, and thousands like it across our heartland, have shown that we can
handle ammonia safely and responsibly year after year. More important yet are the farmers we
serve—the last bastion of family business with 97% of acres farmed by individual families. Their
ability to produce foodstuffs more efficiently than anyone on earth—requiring less than 10% of
disposable income to feed each American-— while surviving the catastrophic consequences of
skyrocketing energy costs and sluggish commodity markets is remarkable. It’s not pure
happenstance that families-- with a cast iron hope for better days ahead and a pride in doing
important work and a love for the land—dominate the agricultural landscape. Returns are too
erratic, often less than could be received for entry level work in a city job, and risks are too great
to interest absentee shareholders.

Consider carefully the consequences for these remarkable people, families who are struggling

mightily through the worst economic crisis of our lifetimes. As former President Dwight
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Eisenhower once put it, “Farming looks mighty simple when your plow is a pencil and you are a
thousand miles from the...field.” We are all for safety—and we have demonstrated our excellent
record at our branches, on the road to the field, and on the farm. Please don’t handicap our
efforts with draconian “solutions” rushed into place without consideration of the consequences

for the remarkable people who are American agriculture.

Fred Morscheck

The McGregor Co.

Colfax, WA
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RAILROAD SPECIAL
HAZMAT INSTRUCTIONS

NORFOLK SOUTHERN CORPORATION

1. GENERAL REQUIREMENT

These rules govern alt employees of Norfolk Southern Corporation (NS} and
its railroad subsidiaries. On the effective date all employees must franspont
and handie hazardous materials in compilance with the Eastern Code —
Hazardous Materials Rutes®.

. APPLICABILITY TO FOREIGN LINES

Foreign line carriers with trackage rights on NS are governed by the

oda — Hazar terial les®. If the foreign kne railroad has
adopted and issued a comparable document containing the Eastern Code —
Hazardous Materials Rules®, foreign line employees are not required to
maintain and have accessible while on duty a current copy of the NS version of
the document.

NS employees when operating on a foreign railroad are not required to have a
copy of the foreign line hazardous materials manual if the foreign line carrier is

governed by the Eastern Code — Hazardous Matenals Rules®, e.g., CSX, CR,
or designated short-line carders,

. EFFECTIVE DATE

Thess instructions take effect 12:01 AM, Eastern Standard Time Sunday,
November 11, 2001, They superseds all previous rules and instructions incon-
sistent herewith.

Further instructions may be issued by proper authority.

S. C. Tobias
Vice-Chairman and Chief Operating Officer
Norfolk Southern Corporation

NORFOLK SOUTHERN VISION

Be the safest, most customer-focused and
successful transportation company in the world.
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INTRODUCTION

1. PURPOSE

The safs transportation of hazardous materials continues to be a primary focus
of the rait industry. Those raitroads involved in the development of the Eastern
Code — Hazardous Materials Bules® have worked together to create a set of uni-
form instructions for employees that transport hazardous materials by rail, The
opportunity for employees to interact on a regular basis with other railroads contin-
ues to increase. The implementation of a standardized set of hazardous materials
rutes for use by subscribing raifroads provides a significant enhancement to the
safety of our employess and the communities through which we operate by a
consistent application of the rules and regulations that govern the transportation of
hazardous materials.

2. poOLICY

To handie hazardous material shipments or incidents safely and efficiently, without
delay, and in accord with local, stale and federal regulations, it is imperative that you
familiarize yourself with the Eastern Code — Hazardous Materlals Rules®. It
describes how to perform your duties so that both you and the company will comply
with the Department of Transportation {DOT) regulations,

Employees who inspect or transport hazardous materials by rail must have a
xeyfRuie copy of, and comply with, the — ard

Employees who transport hazardous materials must also have a copy of the current
Emergancy Besponse Guidehook (ERG) readily accessible while on duty.

The company will provide each employee who directly affects hazardous material
transpontation safety with appropriate training. For questions about the Eastern
Code — Hazardous Matenals Rulas®, contact your immediate supervisor,

Always keep in mund that the company reguires you fo comply hully with the taw,
Compliance with the letter and spirit of our obligations is good corporate citizenship
and is basic to achieving quality in all areas of our operations, Each of us has a duty
to see that the railroad’s actions are consistent with the highest legal and ethical
standards.




281

SECTION |
GENERAL

1.

w

GENERAL DOT REQUIREMENT

No person may offer, accept, or transport a hazardous material, substance or
waste unless that material is properly classed, described, packaged, marked,
labeled, and in condition for shipment as required or authorized by the
Department of Transportation {DOT).

. EXPEDITING HAZARDOUS MATERIAL SHIPMENTS

a.  You must forward all loaded hazardous material shipments:

{1} within 48 hours (excluding Saturdays, Sundays, and holidays} after
accepting them at the shipper's facility or recelving them in any yard,
transfer station, or interchange point; or

(2} on the first available train when only bi-weekly or weekly service Is
performed.

b. Forward all “Time Sensitive” hazardous material shipments, both loads
and those containing a residue, on the first available train. Materiais of
concerm are:

(1) Ethylene refrigerated liquid — UN 1038;

{2) Hydrogen chloride, refrigerated liquid — UN 2186;

{3) Vinyl fluoride, inhibited — UN 1860; and

(4) Styrene monomer, inhibited — UN 2055.

EXCEPTIONS FOR U.S. GOVERNMENT MATERIAL

Department of Enargy (DOE) and Department of Defense (DOD) shipments
made for the purpose of national security and accompanisd by escorts are not
subject to the DOT regulations or these instructions. Escorts must travel in a rail
car separate from the car carrying the hazardous materials.

. CANADIAN SHIPMENTS

Canadian shipments of hazardous materials, moving with proper Canadian doc-
umenis and placards, may be transported in the United States (U.S.):

a. fromthe U.S. port of entry to their U.S. destination;
b.  when moving through the U.S. to a Canadian or foreign destination; and
¢. fromihe U.S. point of origin to the Canadian port of entry, when;
{1) the cars are retuming residue shipments;
NOTE: residue placards may be displayed on the relum movement.
or
{2) regulated in Canada but not in the U.S.
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FIGURE i1
HAZARD CLASSES AND DIVISIONS

1 — Explosives and Blasting Agents
1.1 Explosive {w/ mass explosion hazard)
1.2 Explosive {w/ projection hazard)
1.3 Explosiva (w/ predominantly a fire hazard)
1.4 Explosive (w/ no significant blast hazard)
1.5 Very insensitive explosive; blasting agents
1.6 Extremely insensitive detonating substances

2 — Qases
2.1 Flammable gas
2.2 Non-flammable compressed gas
2.3 Poisonous or Toxic gas
2.4 Conosive gas (Canadian classification}

3 — Flammable Liquids
4 — Flammable Solids and Reactive Solids/Liquids
4.1 Flammable solid
4.2 Spontaneously combustible material
4.3 Dangerous-when-wet material
5 — Oxidlzers and Organic Peroxides
5.1 Oxidizer
5.2 Organic peroxide
6 — Poisonous Liguids, Sollds and Infectious Substances

6.1 Poisonous or Toxic malerial
6.2 Infectious substance

7 — Radioactive Materials
§ — Corrosive Materials

8 - Miscellaneous Hazardous Materials

WORDED CLASSES

Combustible Liquid
ORM-D (other regulated material)

NOTE: Shipping descriptions using IMDG (Iinternational Martime Dangerous
Goods) or Canadian TDG (Transport Dangerous Goods) regulations
may contain additional divisions,
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SECTION Il
REQUIRED DOCUMENTATION

1. GENERAL REQUIREMENT
n—~(Q Transport hazardous materials by rail only when a member of the crew
keyRule has:
a. positfon-in-train documents;
b. appropriate emergency response information; and
¢. scceptable shipping papers.

NOTE: Keep all current hazardous material train documents nsat and
orderly. Ensure they are available in case of an emergency or for
inspection. Properly discard superseded documents to eliminate
the possibility of having aither confusing or inconsistent information.

POSITION-IN-TRAIN DOCUMENT

Before moving hazardous material shipments in a train, ensure you have
Xeyhue a position-in-train document that shows the current position of each
hazardous material shipment In the train.

Update the position-in-train documenis pefore proceeding, whenever the loca-
tion of hazardous materials cars changes because of pickups or setouts.
3. APPROPRIATE EMERGENCY RESPONSE INFORMATION

Any of the following documents is acceptable emergency response information:
a. Emergency response information printed as part of the train list/consist;

[ad

b. Emergency Response Guidebook (ERG); or
¢. Similar information provided by the customer. For example, a Material
Safety Data Sheet (MSDS).

4. ACCEPTABLE SHIPPING PAPERS

Any one ot the following documents is an acceptable shipping paper for haz-
ardous material, as long as it includes the required shipping description entries
as described below:

a. Railroad-produced documents. For example, train consists, waybills, indus-
try work orders, or other similar documents;

Customer-produced documents. For example, bills of lading or switch lists;
A connecting carrier's documents;

A radio waybill or hand-printed document; or

A hazardous waste manifest.

5. SHIPPING PAPER ENTRIES
Review the shipping description entries for each hazardous material on the ship-
ping papers:
a. Figure lI-1 displays two examples of shipping paper descriptions.

® a 00
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FIGURE Ii-1
SHIPPING DESCRIPTION ENTRIES

GATX 1234510

1TC ™

SULFURICACID

B

UN1830 ™

PGl ®

RQ (SULFURIC ACID) »
EMERGENCY CONTACT: 800-424-9300 ®
HAZMAT STCC = 4930040 o

{vertical format)

UTLX 12345

TC @ i CHLORINE ® /7 2.3 @ J UNT017 ® // RQ (CHLORINE) im0 //
POISON-INHALATION HAZARD ve // ZONE B 0 /f MARINE POLLUTANT
{CHLORINE) 7 // EMERGENCY CONTACT: 800-424-9300 ® //

HAZMAT STCC = 4820523 7

NOTE: Numbers in parenthesss { } indicate the entry described below.

thorlzontal format)

b. Description of shipping paper entries:
NOTE: ltems (1) through {6) and (8) are required entries for the basic haz-

(M
(2)

)

ardous materials description. ltem (7) refers to additional entries.
items (2) through {6) must be in sequence; however, other informa-
tion may be entered in parentheses between these items.

Reporting Marks (Initlal and Number} when displayed on the package

Total Quantity Notation

(a) For bulk packaging (e.g., tank car shipments) or cylinders of
Class 2 materials, the total quantity must appear. For example,
1T/C, 1C/L, or 10 ¢yl

{b} For non-bulk packaging (e.q., intermodal shipments), the total
quantily is given by weight or volume (including the unit of mea-
sure); for example, 100 Ibs., 56 gal., or 5 kg.

Proper Shipping Name

The proper shipping name of the hazardous malterial may be one

or more words, such as “Chiorine” or “Sulfuric Acid,” The proper ship-

ping name may include a number indicating the concentration of the
material,

(a) Whena N.O.S. {Not Otherwise Specified) shipping name appears,
the chemical name of the product may appear in parentheses
immediately after the N.O.8. shipping name, such as, “Cotrosive
Liquid, N O.8. (Caprylyt Chloride).”

(b) Residue shipments will begin with “Residue: Last Contained"
followed by the praper shipping name.
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(4)

6)

{c} For waste shipments, the word “Wasle” shall precede the proper
shipping name of the material, if not part of the proper shipping
name.

Hazard Class — numeric or worded

Refer to the definition in the Glossary and the list of hazard classes in

Figure I-1.

{a} Certain hazardous materials have a subsidiary hazard class,
which may appear in parentheses after the primary hazard class.
For example, Bromine is listed as 8 (6.1).

{b} Hazard Class is not required for Canadian tank car shipmenis of
molten sulfur when both “MOLTEN SULFUR" and the identification
number "2448” are stenciled on both sides of the car.

Identification Number

A 4-digit identification number and the prefix UN or NA must appsar

for all hazardous materials, except those international shipments

described as "Dangerous goods in limited quantities....”

Packing Group

The packing group, in Roman numerals, {either “PG 1" “PG 1}," or

*PG I or "1 11" or “H1”) must be on shipping papers, except for

Hazard Classes 2, 6.2 and 7,

Additional Entries

Some hazardous material shipping descriptions may also require one

or more of the following entries:

{a) HOT notation added before a shipping name for elevated ternper-
ature materials;

{by "RQ" for Reportable Quantily notation of a hazardous substance;

{¢} MARINE POLLUTANT notation;

{d) POISON or TOXIC notation;

{e) POISON/TOXIC-INHALATION HAZARD (PIH or TiH) or INHALA-
TION HAZARD notation;

{f} Hazard Zone notation (ZONE A, ZONE B, ZONE C, or ZONE D};

{g) LIMITED QUANTITY or “LTD QTY” notation;

{h} FRA Movement Authority, DOT Exemption, Special Approval
Number, or Competent Authority Number;

{iy DOT-113 notation {DOT-113, Do Not Hump or Cut Off in Mation}; or

{j} Hazardous Materials STCC Number {48xxxxx) or {(49xxxxx).

(k) Certain shipments described using Canadian regulations may
contain both an emergency response plan numbsr and its acti-
vation telephone number (e.g., ERP-2-1008 (800-555-5555) //
SPECIAL COMMODITY).

Emergency Response Telephone Number

Shipping papers for hazardous materials must show at least one

24-hour emergency response telephone number excepf when the haz-

ardous material is shown as a "Limited Quantity” ("LTD QTY"} or its
shipping name is:
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{8} wheelchair, electric;

(b} refrigerating machine;

{c} engines, intemal combustion;

{d} fish — meal or scrap, stabilized;

{e} carbon dioxide, solid or dry ice;

{f) castor — bean, meal, flake, or pomace;

{g) battery powered — equipment or vehicie;

(9) Radioactive Material

The description for a shipment of a Class 7 (radioactive) malerial must

include the following additional entries as appropriate;

{a) The words “RADIOACTIVE MATERIAL,” unless these words are
contained in the proper shipping name;

(b) The name of each radionuclide;

{c} Adescription of the physical and chemical form;

{d) The activity contalned in sach package;

{8} The category of label applied to each package;

(fy The transport index, e.g., RADIOACTIVE YELLOW-II;

{g) For a shipment of low specific activity material or surface-

contaminated objects, the appropriate group notation of LSAA,
LSA-H, LSA-H, SCO-1, or SCO-H.

& HAZARDOUS WASTE SHIPPING PAPERS AND MANIFESTS

a. Belore picking up a rail car containing hazardous waste from a hazardous
waste generator, either:
{1} the shipper/generator will sign the original hazardous waste manifest if
they have the authority to sign on behalf of the company; or
(2} a member of the train crew, or another designated raifroad employee,
must sign on behalf of the company in the “transporter acknowledge-
ment” section of the manifest.

b.  Youmay pick up a rail car containing hazardous waste without a copy of the
manifest only if the hazardous materials paperwork for the shipment con-
tains the:

(1) proper shipping description;
{2) name, address and telephone number of both the hazardous waste
generator and the hazardous waste disposal facility; and
{3} the waste manifest number.
¢, When delivering rail cars of hazardous waste to a disposal faciiity, either:

(1) the disposal facility has an agreement with the company to forward
the signed manitest directly to the rallroad’s Operations or Customer
Setvice Center; or

{2) a train crew member or other designated employee must obtain a
handwritten signature by a person representing the disposal facity on
the manifest, or on the shipping paper if the manifest is not avaslable
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7. VERIFYING SHIPPING PAPERS

Train crews must have in their possession proper shipping papers, with
xeyRute the appropriate entries, when:
a. accepting hazardous material shipments at a customer’s facility, inter-
change point, or other location;
moving hazardous material shipments in a train;
¢. delivering hazardous material shipments to a customer’s facility, inter-
change point, or intermediate station; and
d, switching hazardous material shipmenis outside a yard.

NOTE: Shipping papers are not required in the switch crew's possession
when moving hazardous material shipments within a yard or cus-
tomer’s facility.

e. Exception: Residue “Elevated Temperature Material” tank cars do not

require hazardous materials documentation, although they
may remain placarded.

8. HAZARDOUS MATERIAL RADIO WAYBILL

When shipping papers are not available, or incamplete, take the following action:
a. Do not move the car until a shipping paper is provided.

b. When standard shipping documents cannot be provided by printer or fax,
contact your supervisor or dispalcher and request:

(1) a hazardous material radio waybill. The supervisor or dispatcher wxll
provide the requested information via radio or telephone to you.
Complete the radio waybili as instructed following proper radio proce-
dures. Ensure the radio waybill remains with the shipment until either
reaching the final destination or receiving another shipping paper; or

(2) if a radio wayhill form is not available, legibly print the required haz-
ardous materials information on a sheet of paper, including the car’s ini-
tials and number (see Section i, kem 5).

¢. Foreach radio waybill issued, add the car initial and number and its position
on the position-in-train document. Change all other position-in-train entries

that are affected by the addition of this rail car (see Section i, em 2).
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FORM 12162 {6/01)

ITEM# 203688

FIGURE II-2
HAZARDOUS MATERIAL RADIO WAYBILL

NOTE: Print legibly

HAZARDOUS MATERIAL

1. Train Number

2. Number of Cars from Head End

3. Car Initial & No.

{Updats tha pasition-in-train documents)

4. 1/ Car Load or Residue Last Contained {Circle One)

** DESCRIPTION OF ARTICLES ***
5. Number of Packages/Car

8. Proper Shipping Name

7. Technical Name (
8. Primary Hazard Class

Secondary Hazard Class

9. UN/NAd. No.

10. Packing Group (PG): | i i
11. Reportable Quantity (RQ}: {

{Circle One)

)

*** ADDITIONAL INFORMATION ***

12. Poison/Toxic-Inhalation Hazard;
Zone A Zone B Zone C Zone D
13. Marine Pollutant {

(Circle One)

)

14. DOT Exemption Number({s):

15. Additional Information

16. ERP Plan No.:

(Canadian Shipments Only}
17. ERP Telephone No.: { ) -

{Canadian Shipments Only}
18. Emergency Contact { ) -

( ) -

Completed:

Date: / / Time:
MO DAY YR

AM
PM
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SECTION Hli
INSPECTION

1. GENERAL REQUIREMENT

All hazardous material shipments, whether loaded or containing a residue, must
be inspected from ground leve! for required markings (including stenciling),
tabels, placards, securement of closures and leakage. Cars may continue in
transportation only when the inspection indicates that the cars are in safe condi-
tion for transportation and conform to DOT specifications.

2. REQUIRED INSPECTIONS

Rail cars, trailers, and containers transporting hazardous material shipments
{including flat cars transporting placarded or marked trailers or containers) must
be inspacted:
a. before accepting them from the shipper;
b. when receiving them in interchange;
NOTE: Run-through trains received in interchange may continue to the
next inspaction point belore being inspected;
¢.  when placing them in a train; or
d. at other points where an inspection is required.

NOTE: Ensure rall cars coupled to either end of loaded tank car shipments
do not contain shiftable loads.

3. INSPECTION PROCEDURES

The following is in addition 1o standard inspections of mechanical condition. All
routine hazardous material inspections should be made from the ground.

a. AllCar Types
(1) As you approach, without climbing on the rail car, make sure that haz-
ardous material shipments are not leaking by:
(a) looking for leaking contents — drips, wetness or material on the
ground,
(b} looking for a vapor cloud; and
(c) listerung for hissing sounds of the contents escaping.
(d} if you lind a hazardous material shipment feaking, follow the
instructions in Saction Viil.
{2} Placards and markings — see the requirements in Section IV.
{3} Contirm all customer loading and unloading lines are disconnected,
derails, chocks, and blue flags are removed, and all platforms are
raised or in the clear.

10
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b. Tank Cars
Ensure cars placarded or marked with a DOT identification number have:
{1} protective housing covers closed;
{2) manhole cover swing bolts up and in place;
{3) all vaives and fittings closed and secure;

{4) plugs or caps on other fitings are securely in place, except that heater
coil pipes may be left open on residue tank cars, to allow them to drain;
and

(5} “double shelf couplers” and roller bearings.
¢. Gondola Cars

Look for securely fastened gondola covers, and make sure the cover or tie-
downs do not foul any safety appliances.

d. Hopper Cars
Check that discharge gales are closed and secured.

4. HANDLING DEFECTS
When a hazardous material shipment is not mechanically ready for service or car
fittings are not secure ar appear to be damaged:
a. Do not accept or pull the hazardous material shipment or alfow it to continue
in transportation.
b. Contact the customer or your immediate supervisor and explain the
problem.

11
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SECTION IV

PLACARDS AND MARKINGS

1. GENERAL REQUIREMENT

When required, hazardous material shipments, both icaded and those contain-
ing a residue, must be properly placarded and marked (including stencils).

2. PLACARDING REQUIREMENTS

a. Placards are required for any guantity of the hazardous materials listed in
Figure V-1,

FIGURE V-1
DOT PLACARDING TABLE 1

Hazard Class and Division

1.1 Explosive with mass explosion hazard

1.2 Explosive with projection hazard

13 Explosive with predominantly a fire hazard

2 3 Poisonous/Toxic gas (by inhalation}

4.3 Dangerous-when-wet material

5.2 Organic peroxide, Type B, liquid or sofid, temperature controlled
6.1 Poisonous/Toxic material, inhalation hazard, Zone A and Zone B

7  Radioactive Yellow It labsl, or exclusive-use shipments of low specific
activity (LSA) materials and surface-contaminated objects

b. Placards are required for quantities of 1,001 Ibs. (454 kg} or more of the
hazardous materials listed in Figure IV-2.

12
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FIGURE iv-2
DOT PLACARDING TABLE 2

Hazard Class and Division

14

1.5
1.6
21
2.2
24

Explosive with no significant blast hazard
{Placards are not required for Class 1.4S materials.)

Very insensitive explosive; blasting agents
Extremely insensitive detonating substances
Flammable gas

Non-flammable, nonpoisonous compressed gas
Cornosive gas — Canadian

3 Flammable liquid
4.1 Flammable solid
4.2 Spontansously combustible material
5.1 Oxidizer
5.2 Organic peroxide, other than Organic peroxide, Type B, liquid or solid,
temperature controlled .
6.1 Poisonous/Toxic material, PG 1 or I, other than Zone A or Zone B
Inhalation hazard
6.1 PG Il Harmiul: stow away from foodstuffs
NOTE: For domestic transportation of Class 6.1 PG Hl materials, a
POISON/TOXIC placard may be used in place of a HARMFUL:
STOW AWAY FROM FOODSTUFFS placard..
8 Corrosive materal
9  Miscellansous hazardous material {may be aither placarded or marked with
the identification number)
Combustible Liquid
¢. Residue placards are not authorized in the United States, unless they are
displayed on tank cars and covered hoppers moving to or from Canada.
d. Placards are not required for:

{1} Intermodal hazardous material shipments with less than 1,001 Ibs,
{454 kg) total weight, provided the hazard classes are included in
Figure IV-2;

{2) Class 9 materials that display the UN/NA identification number on an
orange panel or a white square-on-point configuration.

(3) Limited Quantity (LTD QTY) shipments when identified as such on
shipping papers;

{4) Combustible fiquids in non-bulk packaging {e.g., intermodal), unless
the material is a hazardous substance or hazardous waste;

{8) Cars which have been cleaned and purged; and

(6) Radivactive White and Yeltow (! labels.

13
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e.

Certain hazard classes are required to display the primary placard on a
white square background, as shown in the example in Figure IV-3. This is
required for:

(1) Hazard Class 1.1 or 1.2 explosives;

{2) Hazard Class 2.3 or 6.1 poison inhalation hazard Zone A materials; or
{3} Hazard Class 2.1 flammable gases loaded in DOT-113 tank cars.

The DANGERQUS placard may be used when a rail car, trailer, or container
is loaded with non-bulk packages of two or more classes of hazardous
materials from Figure IV-2.

Some tank car shipments of hazardous materials require additional sub-
sidiary placards that represent secondary hazards. These placards do nof
display the 4-digit identification number or hazard class number.

FIGURE V-3
TYPES OF PLACARDS

e

N N S
CORADSIVE {T0hRe )
5

Primary Placard Prmary Placard Subsidiary Placard with
{with word name} {wath a-digit 1D #) {second) Placard White Square
Background

. INSPECTING PLACARDS

Make sure that all required placards are:

0o g oo

consistent with the shipping paper information;

on both sides and both ends of the shipment;

in placard holdars or securely attached to the rail car, trailer, or container;
not damaged, faded or cbscured by dirt or car part;

oriented horizontally, so you can read them from left to right; and

visible when loaded in the wells of intermodal stack cars.

14
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4. IDENTIFICATION NUMBER MARKINGS

Make sure that the 4-digit identification numbers are displayed on both sides and
both ends of butk packagings and that they agree with the shipping paper entries

{see Figure V-4 for acceptable formats),

a. Class 9 materials must be marked with the UN/NA identification number dis-

played on:
{1) Class 9 placards,
{2} an orange panel, or
(3} a white square-on-point configuration.
b. identification numbers will not appear on:
{1} EXPLOSIVES 1.1,1.2,13,14,15,0r1.8,
{2) RADIOACTIVE, or
{3) DANGEROUS placards.

FIGURE V-4

ACCEPTABLE DISPLAY OF DOT IDENTIFICATION NUMBER

RN -
N
\v,‘-

Placard w/ 1D # Orange Panet w/ 1D #

,/’&'\\
.
AN
<o No.'!/»

N

b

Vs

Whiite Square-on-Point
w/iD #

15
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FIGURE IV-5
PLACARDS FOR HAZARDQUS MATERIALS BY HAZARD CLASS

Class 1 (Explosives)‘

{ } AN

} !t / . /1.5 5y .

i (EXPLOSIVES ‘f EXPLOSNVES ein.usm 2 BLASTIG ©)
j

e

HPLﬁswzs 2
\ n‘ l 12‘ X7 1 3' 0,’{_[\51 ’
|
Doogion 11 Dnision 1.2 Divisign 1.3 Division 1 & relsien 1.5 Givision 1.6
tExosive with Mass  (Explosive vath {Explosive with (Eqriosive with {very Insensiive {Extramaty
Explosion Hazard)  Projection Hpaard) Pregosinantiv & to Sgnacent £xpiosive) insensitive

Fire Hezaro» Brast anard) Explosive)

Class 2 {Gases)

Divigign 2.2 (Non-fannnat e Gas)

HAZARD

CRE I

A |
J INHALATION |

l
l !

Q

=% 'NHALATION

Oxygen Division 2 3 {Corryswa Gas) Canadian

Class 3 (Flammable Liguids) Combustible Liquids

Class 3 (Flammabig Liguith Combustible Lglid

Class 4 (Fiammable Sohds & Reactive Sohdsf!.:qmds)

Divisign 4.1 Phzign 42 Division 4.3
Faminahie Solid) (Sporianecusty Combustinte Malerial) {Dangercus When Wet Mataridl)
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FIGURE V-5
PLACARDS FOR HAZARDOQUS MATERIALS BY HAZARD CLASS

Class § (Oxidizers & Organic Peroxides)

'//é\’ //g\ 7 g\\ R
(xR ) > T ()
\." / \\. {2 / a \;\\ Q\%

Division 5.1 (Qnidizer) Division 8.2 {Organic Perande}

Class 6 (Polsonous Materials)

N & a2 B

/://. ._\\ // \\\ //,/ \\~. ////; L \\\\

'{”Rﬁ‘%ﬁﬁ'ﬁ’}\-’ .g\\[:—j/;- «POISON ) /))
\ pr 4 ") /‘ ey e

\\g/ N/ N el

Division 6.1 PG | Zone A {Poicon Inhialation Hazard ¢r PH)

lé% /./\\ % \‘\

/ /\ ,,-;//@\ :\ //,”ci N

CINHALATION 3 L) ¢ p

4 HAZARlD/ ///’ \\__/,_,/, {’0!30}}
5/ \5/:,/ N y

Division 6.1 PG I, Glher than Zone A, of P73 I} [Poison)

AN
/HARMFm \-"/[—_—'_;j\\‘x\ NOTE: The ward "TOXIC”
\\ N \ /’/ can de used in place of the

NP N 547 word "POISON.”
X) %
Division 6.1 PG i1 (Keep Away from Feod)
Class 7
A

Y

Class 7 (Radigsctive Material)

LAY
RADIOACTIVE &
4 {-’/
N

R

V4

Class 8 (Corresive Maieriet)

Class 9 (Miscellaneous Hazardous Materials)

A
,/"f"\
ALy N
P2 N N

p N 7 /A

\/// N/ Sy /
U % Ny

Ciass 9 (Miscellineous Hazaraous Material) Ciass 9 Hazarpous Material} Ganadian
Mixed Load

4;5;\

4

Canagian
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5. INSPECTING MARKINGS

Make sure that markings, which includes tank car stenciling, are displaysd on
butk packagings of materials described on the shipping papers as foliows:

a.

MARINE POLLUTANT — for a material designated as a marins poilutant,

make sure that tha MARINE POLLUTANT mark is displayed on either both

sides or both ends of bulk packagings in one of the formats in Figure IV-6.

NOTE: MARINE POLLUTANT marks are not required to be displayed
when the buik packaging displays a placard.

FIGURE Iv-86
ACCEPTABLE DISPLAY OF MARINE POLLUTANT MARK

XA

"
WARINE PIRLUTANT

.3

s
BARINE POLLUTANT

HOT — when bulk packagings of elevated temperature materials are
described with the words “HOT" ‘ELEVATED TEMPERATURE," or
"MOLTEN,” make sure the word "HOT™ is marked on two opposing sides
either on:
(1) a plain white square-on-point configuration having the same outside
dimensions as a placard (see Figure IV-7); or
{2} displayed on the packaging itself.
NOTE: The word "HOT" is not required for bulk packagings of motten
aluminum or molten sultur marked *MOLTEN ALUMINUM" or
“MOLTEN SULFUR" as appropriate.

FIGURE IV-7
ACCEPTABLE DISPLAY OF HOT MARK

-

ed

INHALATION HAZARD — shipments described as a “Poison/Toxic-

Inhalation Hazard," or “Inhalation Hazard” require the words “INHALATION

HAZARD" marked (in at least 3.9-inch-high letters) on both sides of the rai

car, trailer, or container near the placards.

NOTE: When the words "INHALATION HAZARD” appear on the placard, the
INHALATION HAZARD" mark is not required on the bulk packaging.

18
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FUMIGATION — bulk packagings whase contents have been fumigated
must display the international furmgant marking near the entries to the car.
The FUMIGANT mark must be in English; howsver, EPA allows another
language in addition to Engfish on the same FUMIGANT mark,

FIGURE V-8
ACCEPTABLE DISPLAY OF FUMIGANT MARK

DANGER
ap!

THIS URYT 1§ UNDER FUMIGATION
WTH e AFFUED OR

[ 25 2
EL - P

DO NOT ENTER

PROPER SHIPPING NAME — ensure the Proper Shipping Name of the
matenal is legibly marked on two opposing sides of an intermodal tank. Tank
cars of flammable gases (2.1) and inhalation hazards (2.3, Zone A and 6.1,
PG| Zone A) also require a product stenci.

TANK CAR TEST DATES -— make sure the stencils describing the tank car
specification and test dates ars legible. Check the tank car test dates for
safety valve, tank and interlorfexterior heater coll lests are current {a car is
within test until the fast day of the month or year shown). These stencils wifl
appear on the right-hand side of the car under the specitication marking,
NOTE: Do not acceptlioaded cars with overdue test dates from the shipper.

FIGURE Iv-8
STENCILING FORMAT — TANK CAR TEST DATES

STATION STENCIL | QUALIFIED DUE

TANK QUALIFICATION 111AT00W1 1998 2018

SERVICE EQUIPMENT

VALVE 751BS 1995 2005
INT HTR )

COATINGAINING

TYPE

DATE APPLIED

88.8.2 INSPECTION

6. SHIPMENTS PLACARDED EXPLOSIVES 1.1 OR 1.2
in addition to the other Inspection requirements in this section, for high explosives:
a.
b

look for indications of damage lo the contents;
make sure that completed “car cerificates” {see Figure IV-10) are displayed
on hoth sides of the rail car containing either class 1.1 or 1,2 shipments;

do not accept or transport the car until all damage has been corrected and
car centificates are in place.

19
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FIGURE V-10
TEXT OF THE CAR CERTIFICATE
Railroad
No. 1 Staven, , 20
1 hereby cerlify that | have this day personally examined
Car Number and that the car Is In condition for service and

complies with the FRA Freight Car Safety Siandards {48 CFR Part 215) and with the
Requirements for fraight cars usad 1o transport explosives prescnbed by the DOT
Hazardous Materials Regulations (49 CFR Part 174).

{Qualified Person Deslignated Under 48 CFR 215.11}
No. 2 Station, , 20

! have this day persconally examined the above car and hereby certify that the
explosives in or on this car, or in or on vehicles or in containers have been loaded and
braced; that placards have been applied, according to the regulations prescribed by the
Department of Transpariation; and that the doors of cars so equipped fit or have been
stripped so that sparks cannot enter,

{Shipper or his authorized agent}
No. 3 Station, , 20

! hereby certify that | have this day personally supervised the loading of the
vehicles or containers on and their securement to the above car.

(Shipper or railway smployee inspecting loading and securement)

NOTE 1: A shipper must decline to use a car not in proper condition.
NOTE 2: All certificates, where applicable, must be signed.

7. MISSING OR ILLEGIBLE PLACARDS OR MARKINGS

a.  When placards, markings, or stencils are iliegible, not properly applied,

Key Ruie badly faded or missing when picking up hazardous material shipments

at the customer's facllity or siding:
(1) Notify the customer or your immediate supervisor, as appropriate; and
(2) Do not accept the hazardous material shipment untit corrections have
been made.

b.  When placards or markings are found illegible, not properly applied, or miss-
ing en route, notify the dispatcher or your immediate supervisor, who will
arrange to correct the problem at the next inspection point.

NOTE: When replacing missing identification numbers found en route, they
may be entered with an indelible marking material on the appropri-
ate placard, orange panel, or white square-on-point configuration.
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SECTIONV
SWITCHING

1. GENERAL REQUIREMENT

When swilching placarded hazardous material cars at any location,
Keyde you must comply with the instructions contained in the Switching Chart

{Figure V-1),

NOTE: All placarded rail cars must couple at speeds of 4 MPH or less.

2. SAFETY

Position yourself toward the end of a tank car, at least fifteen {15} feet, and more
if possible, from the manway and valves prior to coupling. Contents of tank cars
may splash during or immediately following coupling due to improperly secured
closures or the impact of coupling.

Do not place or leave any rail car placarded EXPLOSIVES 1.1 0r 1.2
a. where there is any probable danger of fire (e.g., switch heaters); or
b. under bridges or along passenger stations.

3. WHEN TO USE THE SWITCHING CHART
Refer o the Switching Chart:

a.  when switching placarded hazardous material shipments in a yard to place
them in a train or on a classification, repair, or storage track; or

b, when switching {pulling or placing) placarded hazardous material shipments
at a customer’s facility, interchange point, or intermediate station,

4. HOW TO USE THE SWITCHING CHART

Select the applicable column of the Switching Chart by:

a. identifying the placards and markings applied to the car;

b.  determining the load or residue status of the car by the notation "RESIDUE:
LAST CONTAINED" on the paperwork;

¢. identifying the car type involved by observation (e.q., tank car, hopper car,
gondola, efc.}; and then

d. finding the applicable section, based on the placard or marking applied, the
joad or empty status, and the car type.

Read and follow the restrictions associated with the placard or marking as indicat-
ed by “X"s in the columns.
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FIGURE V-1
SWITCHING CHART

NORFOLK SOUTHERN
HAZARDOUS MATERIALS
SWITCHING CHART

GROUP 1

- GROUP 2

HOW TO USE THIS CHART

Select the applicable column of the Switching Chart by:

Hazard Zone A

a Identifying the placard or markings applied to the car; . @\\ AN
b. Determining the toad or residue status of the car by the /< SRYES " BN
: EXPLONVES POISON >
notation "RESIDUE; LAST CONTAINED" on the paperwork; 3 13-/ - w P
¢. ldentifying the car type involved by cbservation (eg., tank il F/
car, hopper car, gondola, etc.); and then Hazard Zone A
d. Finding the applicable section, based on the placard 3
marking applied, the load or emply status, and the car type. //@ N
Read and foltow the restrictions associated with the placard or HALATION
markings as indicated by "X"s in the columns. wﬂg 7
8,7
- “
EQUIVALENT PLACARDS ”"”“f Zone A
y ; W ‘w\
7 L3 { POISON
ERFLANMARBLE N
\ NS 7
Hazard Zone A
Gars with placards displaying 4-digit identification aumbers / \
will be handled the same as cars with word description placards. 4 ﬁ ™
Fmrg%m
NOTE: The words "POISON" and “TOXIC" can be used 2
interchangeably on placards displayed In Group 2 and
Group 3. Fiat car means any loaded TOFC or COFC. poT-113
Tank Car
RESTRICTIONS Any Car Any Car

Must be separated from an ergine by at least one non-placardad
car of by ane Group 4 placarded or markad car

“Ausi not be:

« Gt off in motios;

s Struck by any free rolling car; o

+ Coupled into with more torce than needed to make the toupling.

Must not be cut off in more thar two Cars. No move than twa car cuis
can couple into these cars. Exceptior: Loaded fammable gas tank
cars which may be cut off in motion, must not be cut off in more

than ong car cut. Mo more than ons ¢ar cut can eouple into these cars,

When using hand brakes:
» Do not cut cars off uati; alt preceding cars are cexr of e lead.
+» Do not cut off any cars to foliow untit the lead s c'aar

G| B W N -

When cars can be cul off in motion, the coupling speed must rot
exceed 4 MPH,

)
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FIGURE V-1
SWITCHING CHART

GROUP 3 GROUP 4

/#;\\\ A’N o 1'§§\ /’/{\6 N\

\wﬁgys\ ~._’(<usuzsms/;’> g%ggy) %5752
37 N

\\umums\i 5
HAZARD) 7

IR

X,
\OXIDIZE// K\pmmme/ 7 \ N&%A&gn S

3
2

\\\

<&POI80N » <mm;;$\ uaaasm >
\\/ \\\,/

(o;masnou%,\;-
y

Other Loaded

Loaded Tank Car Any Flat Gar Rail Car Any Car

X X X

Revised: 11/11/01
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SECTION Vi
TRAIN PLACEMENT

1. GENERAL REQUIREMENT

Place placarded hazardous material shipments in a train to comply with the
keyrule restrictions on the Position-in-Train Chart (Figure Vi-1).

At initlal terminals where mechanical forces are responsible for train in-
spection and at crew change points, conductors must physically observe
the first six cars of their train to ensure the correct placement of placarded
hazardous material cars.

2. WHEN TO USE THE POSITION-IN-TRAIN CHART
Use the Hazardous Materials Position-in-Train Chart whenever air brake rules
apply. Ensure that rain placement is correct before departing:
a. the injtiat tferminal; or
b. an intermediate station where pickups and setouls were made en route.

3. HOW TO USE THE POSITION-IN-TRAIN CHART
Select the applicable column of the Position-in-Train Chart by:
a. finding the placard or marking applied to the car;

b. determining the load or residue status of the car by the notation “RESIDUE:
LAST CONTAINED” on the paperwork;

c. identifying the type of car involved by inspection; and then

d. finding the appropriate column based on the placard applied, load or residue
status, and car type.

Read and foliow the restrictions associated with the placard or marking as indicat-
ed by "X"s in the columns.
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4. GENERAL INFORMATION
a. For frain placement purposes, each platform of an intermodal rail car is
counted as one car.
b. A buffer caris a:
(1) non-placarded rail car;
{2) rail car with a placard or marking shown in Group 5; Figure V-1

(3) residue tank car, as long as it complies with Restriction # 2 on the
Position-in-Train Chart; or

{4) placarded rail car, other than a tank car, as long as it complies with
Restriction # 7 on the Position-in-Train Chart.
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FIGURE VI-1
POSITION-IN-TRAIN CHART

NORFOLK SOUTHERN | SR0UP

GROUP 2

HAZARDOUS MATERIALS
POSITION-IN-TRAIN CHART |

HOW TO USE THIS CHART !

™

g7, /’:&‘\ Y
éf‘tm’t;sms

A
4 R

N
N/

Select the applicabls cotumn of the Position-in-Train Chart by:

Hazard Zone A

a. Finding the placard or markings appled to the car; ’ ;4%\‘ //:L;g N
b. Determining the load or residue status of the car by the { /4,,‘,_55;.,53 R POISON ’*3}
notation “RESIDUE: LAST CONTAINED” on the paperwork; 12 »,/ & GAS ,//
¢. Identifying the type of car involved hy inspection; and then vy \,2/
d. Finding the appropriate column based on the placard Hazard Zone A
apphed, lcad or residue status 2 car type, .
Read and foliow the restricions assotiaed with the placard ¢r ,@
mark.ngs as indicatad by “X"s in the columns, QNNAMHON‘}
» HAZARD 7
W /
EQUIVALENT PLACARDS :
Hazard Zone A
. AN
= (POISON }
N, 47
AV
Cars with placards displaying 4-digit identification numbers Hazard Zone A
will be handled the same as cars with word descriplion placards.
NOTE: The words "POISON" and “TCXIC" can be used
inferchangeably on placards displayed in Group 2 and
Group 4
Any Loaded | Residue
RESTRICTIONS Car Tank Gar | Tank Car

1 Whentroin rength permits, must not be nearar than the Btk car from an
enging 0f any occunied €aboose, shav g olatarm, or passenger car,
lengih does ot peeanil, must be rear the 1 nddle of the train,

X

Engine. ary sccupied cabosse, shoving platform or passanger car.

o] =

Cren-top cars {includling bulkhead flats) whan any of the lading protrudas
veyond ihe car ends or if shitied would protrude beyond the car ends.

N

Loaded flat cars excepi closad TOFG/COFC equipment . ~uMt ‘wvels, and
other specially equippad cars with tie-down devices for Pardiing vehicles.

Raifroad whesls ioaded on wheel car Hats, in gondolas with no ends, or
toaded with ihe axles above the 1op of the cars.

Any rait cars, transport vehicles, or ireighl containers with lempersture
controt ggquipment of internal combustion gngine in operalion.

Ay placarded car in ancther placarding Group, except It may be next to
any residue placarded ar of any car placarded or marked as in Group 5.

«MUST NOT BE NEXT TO—

X XX X | X | X

XXX [ X | X | X
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SECTION VIil
TRANSPORTATION INCIDENTS

1. GENERAL REQUIREMENT

In case of a hazardous materials incident, safety is the first consideration.

xeyRuie  Your rasponsibility, when observing an incident, is to determine the status of
the incident and 1o immediately report the incident o the train dispaicher or
yardmaster.

NOTE: Do not allow a leaking hazardous material shipment to continue in
transportation until the leak is resolved (e.g., repaired, reconditioned, or
overpacked).

2. REPORTABLE INCIDENTS

Reportable incidents include:

a.  all unintentional or accidental releases {including very minor leaks) of haz-
ardous materials in transportation. _

b. all derailments and accidents involving rail cars conlaining either a
hazardous materal, substance, or waste, including residue shipments, in
which the:

(1) packaging is damaged; or
(2} car is derailed and not upright, regardiess of damage, leaks, or
releases.

c. all releases of any petroleum product (including ofl, diesel fuel, gasoline,
elc ) or other matetials thal can cause environmental damage. For example,
spilis on shorelines next to water, or spills that cause a sheen on the water.

d.  when in doubt, report all release incidents, regardiess of the amount of
material involved.

3. WHEN AN EMERGENCY OCCURS:

SAFETY IS OF FIRST IMPORTANCE.

Carry out the following aclions as ciosely as possible; however, on-scene judg-

ment based on actual circumstances must be the final guide for protecting

people, property, and the environment,

a. Make an emergency call, as radio rules require.

b. Look for a fire or vapor cloud.

¢. Rescue the injured if qualified, without endangering yourself or others. Wam
and keep everyone at a safe distance until it can be determined what, if any,
chemicals are involved.

4, WHEN A FIRE OR VAPOR CLOUD IS VISIBLE:

a. Take the shipping papers (including the emergency response information}
and move yourself and other crew membaers upwind to the farthest distance
recommended in the Evacuation Section of the emergency response infor-
mation accompanying lhe shipping papers, or the Emergency Hesponse
Guidebook's green pages that provide initial isclation distances.

b.  Stay out of ditches and low areas.
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C.
d.

Remove all possible ignition sources. Do Not Smoke.

Provide the train dispaicher or yardmaster with as much of the following

information as possible:

(1) Status of crew members;

(2} Cars involved, including each car's initials and numbers and its extent
of involvement (for exampile, leaking, derailed, or on fire};

{3) Surroundings (e.g., proximity to populated areas, focal bodies of water
or nearby drainage ditches or storm sewers; description of terrain; loca-
tion of access roads; weather conditions),

(4) Rasources required to handle situation {e.g., fire, ambulance, and law
enforcement agencies); and

(5} Location where a crew member with shipping papers will meet arriving
emergency response personnal. :

Once you are in a safe location, identify yourself and cooperate with the

local emergency response personnel as noted in lem 6 of this Section.

5. WHEN NO FIRE OR VAPOR CLOUD IS VISIBLE:

Review the shipping papers for hazardous material shipments.

Taks the shipping papers (including the emergency response information)
and inspect the train to identify the rail cars, trailers, or containers involved,
and look for indications of the release ol hazardous materials.

When you encounter released hazardous materials during this inspection:
(1} Avoid contact with the material and its vapors;

(2) Move yourself and other crew members upwind to the larthest dis-
tance recommended in the Evacuation Section of the emergency
response information accompanying the shipping papers, or the

Emergency Response Guidebook's green pages that provide initial

isolation distance.

(3) Siay out of ditches and low areas;

(4) Remove all possible ignition sources. Do Not Smoke; and

(5) Warn all bystanders ta stay away.

After completing the inspection, notify the train dispatcher or yardmaster

with as much of the following information as possible:

(1) Status of crew members;

(2) Cars involved, Including each car's initials and numbers and its extent
of involvement (for example, leaking, derailed, or on fire).

(3) Surroundings (for example, proximity {o populated areas, local bodies
of water or nearby drainage ditches or storm sewers; description of ter-
rain; location of access roads; weather conditions);

(4) Resources required to handle situation {for example, fire, ambulance,
and law enforcement agencies); and

(5) Location where a crew member with shipping papers will meet arriving
emergency response personnsl.

Once you are in a safe location, identity yourself and cooperate with the

local emergency response personnel as noted in ltem 6 of this Section.
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6. COOPERATING WITH LOCAL EMERGENCY RESPONDERS

Key Rule

a. Share any requested information from the shipping papers with emer-
gency response personnel.

{1) Provide an extra copy of the train consist/list, if available;

{(2) Provide the Emergency Response Guidebook along with a copy of the
emergency response information provided with the shipment;

{3) Note time, along with the name and title of the person provided with this
information.

Help emergency response personnel identify cars and the commodities

involved. Use shipping papers or obsarvations from a safe location to

accomphsh this task.

Provide a tull report of the incident, and any assistance you gave to the

emergency responders, to the first railroad manager on the scene.

7. MOVING A LEAKING CAR

Do not move a leaking rail car containing 2 hazardous material unless it is nec-
essary to reduce or efiminate an immediate threat of harm to human health or the
environment.

a.

b

An adequate number of buffer cars must be used between the locomotive
and the leaking car to prevent chemical exposure.

Short movements may be made if a receptacle is attached under the leak to
prevent the spread of product.

It safe to do so, swilch cars containing Jeaking hazardous materials 1o a
location distant from habitation, watarways, and highways.
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SECTION IX
GLOSSARY

e,

—
v

Buffer car — a non-placarded, residue or low-hazard rail car used to separate
hazardous material shipments from other shipments, locomotives and occu-
pied cars for placement in a train.

Bulk packaging — packaging with capacity greater than 119 gallons or
882 pounds. For example, bulk bags, intermodal (IM) portable tanks, portable
tanks, portable bins, gondola cars, hopper cars, or lank cars.

Department of Transportation (DOT) — a department of the United States
Government that: lormulates and executes transportation objeciives, policies
and programs; promotes research and development with an emphasis on
safety; and, encourages cooperation between federal, state, and local gov-
ernments, carriers, labor and other interested persons to achieve trans-
portation objectives The Department's primary branches are the: U.S. Coast
Guard, Federal Aviation Administration, Federal Highway Administration,
Federal Railroad Administration, and the Research and Special Programs
Administration.

Emergency response informatlon — hazard and response information for
each hazardous material that is contained in either the train documentation or
the Emergency Response Guidebook (ERG) to assist response personnel at
hazardous material incidents.

Hazard class — the category of hazard assigned to a malerial. A class may be
subdivided into divisions for clarity and expressed as a number or with words.
Hazardous material — a substance or material which the Secretary of
Transportation has determined to be capable of posing an unreasonable risk to
health, safety, and property when transponted in commerce. The term “haz-
ardous material” includes hazardous substances, hazardous wastes, elevated
temperature materials (HOT or MOLTEN), and marine pollutants.

Hazardous material shipment — a hazardous material in rail cars, traiters, or
containers in rail transportation. All hazardous material shipments require ship-
ping papers. When moved In rail cars, trailers, or containers, hazardous mate-
rial shipmenis may or may not be placarded or marked with an identification
number. ’

Hazardous waste manifest — a document specifically for tracking hazardous
wastes in transportation which contains the shipping dascription and identifies
the waste generator, each transporter and the disposal facliity.

Hazard zone — one of four levels of inhalation hazard (Hazard Zones A
through D) assigned to gases, and ane of two levels of hazard (Hazard
Zones A and B) assigned o fiquids that are poisonousftoxic by inhalation. For
example, when the hazard zone is “A,” it is shown on the shipping paper as
“Zone A" Zone A is the most hazardous, and Zone D is the least hazardous.
Interchange — the process of transferring rail cars to or from another railroad.

Limited quantity (LTD QTY} — a term used on shipping papers to indicate a
hazardous material shipment which is allowed an exception to the labeling,
packaging and placarding requirements because the hazard associated with a
small package is low.
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f.

u.

Marking — a descriptive commodinty name, identification number, instructions,
cautions, weight, specification, or UN marks, or combinations required by DOT
regulations to be displayed on the outer packaging of hazardous malerials, For
example, INHALATION HAZARD, HOT, MOLTEN, OR MARINE POLLUTANT,
Non-bulk packaging — packaging with a capacity equal to or less than
119 gallons or 882 pounds. For example, bags, bottles, boxes, cylinders, or
drums.

N.O.S. — initials, found on shipping papers, which mean "Not Otherwise
Specified.”
ORM-D (Other Regulated Material — Group D} — a material such as a con-
sumer commaodity that, due to its form, quantity and packaging, presents such
a limited hazard that it is not subject to the regulafions when transported by rail,
Packing group — a grouping of hazardous materials according to the degree
of danger: )
{1)- Packing Group | (shown as “FG I* or “{" ot the shipping papers) indicates
great danger.
{2) Packing Group Hl {shown as *PG II" or "II" on the shipping papers) indicates
medium danger.
(3) Packing Group Wi {shown as *PG HiI" or "lI* on the shipping papers) indi-
cates minor danger.
Placard -- a sign measuring 10 3/4 by 10 3/4 inches square-on-point, commu-
nicaling a hazard by symbuol, color, and words or numbers. Some placards
must ba displayed on a square background, which is white with a black border.
Placarded car — a rail car displaying placards in accordance with DOT
requlations.
Poison/Toxic-Inhalation Hazard (PIH or TIH) or Inhalation Hazerd — syn.
onymous terms used to identify certain gases and liquids that may cause
health problems if breathed in very low concentrations for short periods of time,
Position-in-Train document — a document listing the current position ot
all rail cars containing a hazardous material shipment within the train. This doc-
ument could be the train consist or a separate document specifically for this
purpose.
Residue — the hazardous material remaining in a packaging, including a tank
car, after its contents have been unloaded to the maximum extent practicable.
Shipper’s Certification — a signed {or electronically printed) declaration on
the shipping paper provided by the shipper to the first transporier for a loaded
hazardous material shipment. it may read either:
“This is to certily that the above-named matetlals are properly classiiied,
described, packaged, marked and labeled, and are in proper condition for
transportation according to the applicable regulations of the Department of
Transportation.” or
“| hereby declare that the contents of this consignment are fully and aceu-
rately described above by proper shipping name, and are classified, pack-
aged, marked and labeled/placarded, and are in all respects in proper
condition for transport according to applicable international and national
govemmental regulations.”
NOTE: A shipper’s certification is required on any shipping paper that
the customer provides to the crew for loaded hazardous mate-
rial cars.
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W,

X,

aa.

Shipping paper — any document providing the appropriate entries for a haz-
ardous material shipment.

Switching — the operation of moving rail cars within a yard, or customer’s
{acility. It does not include moving rail cars to or from a shipper's facilily or
industry track.

Technical name — a recognized chemical name used in scientific and techni-
cal handbooks, journals, and texts to further identify a hazardous material
description.

Train — one or more engines coupled, with one or more rail cars, displaying a
marker, and authorized to operate on a main track.

Yard — a system of tracks, other than main tracks and sidings, used for
making and breaking up trains and for other purposes, such as repair or stor-
age of cars.

34




312

FURM 12102 (B/U1)

ITEM# 203688

FIGURE i-2

HAZARDOUS MATERIAL RADIO WAYBILL

. Number of Cars from Head End

3. Car Initial & No.
4. 1/ Car Load or Residue Last Contained (Circle One)

. Number of Packages/Car
. Proper Shipping Name

. Technical Name (

. Primary Hazard Class

10
1.

12.

13.
14.

15.

. ERP Plan No.:

18.

NOTE: Print legibly

HAZARDOUS MATERIAL

Train Number

{Update the position-in-train documents}

+* DESCRIPTION OF ARTICLES ***

Secondary Hazard Class

UNMNAId. No.

Packing Group {PG): | il W
Reportable Quantity (RQ}: (

(Circle One)
)

** ADDITIONAL INFORMATION **
Poison/Toxic-Inhalation Hazard:
Zong A Zone B Zone C Zone D
Marine Pollutant (

(Circle One)
)

DOT Exemption Number{s):

Additional information

(Canadian Shipments Oniy}
ERP Telephone No.: ( } -

({Canadian Shipments Only)
Emergency Contact ( } -

( ) -

Completed:
Date: / / Time:

MO DAY YA

AM

PM
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e g ITEM# 203688

FIGURE UI-2
HAZARDOUS MATERIAL RADIO WAYBILL

NOTE: Print legibly
HAZARDOUS MATERIAL

1. Train Number
2. Number of Cars from Head End

{Update the position-in-train documents}
3. Carinitial & No.
4. 1/Carload or Residue Last Contained (Circle One)

*** DESCRIPTION OF ARTICLES ***
5. Number of Packages/Car

6. Proper Shipping Name

7. Technical Name { }
8. Primary Hazard Class
Secondary Hazard Class
9. UN/NAId. No.
10. Packing Group (PG): | I it (Circle One)
11. Reportable Quantity (RQ): { }

=* ADDITIONAL INFORMATION ***
12. Poison/Toxic-Inhalation Hazard:
Zons A Zone B Zone C Zone D {Circle One}
13. Marine Pollutant { }
14, DOT Exemption Number(s}:

15. Additional Information

16. ERP Plan No.:

{Canadian Shipments Oniy)
17, ERP Telephons No.: { )
{Canadian Shipmanis Only)
18. Emergency Contact { ) -
{ } .
Completed:
Date: / / Time: ; AM

MO DAY R M
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EASTERN CODE —
HAZARDOUS MATERIALS RULES®

For information about this manual, contact:

Norfolk Southem

Environmental Protection Department
Attn: Manager Hazardous Materials
110 Frankiin Road, S.E.

Roanoke, VA 24042-0013




